United States Court of Appeals 


for the Second Circuit 


JOINT APPENDIX 


16-4179 


United States Court of Appeals 


For tue Seconp Crircvuir 


Tue Great Atuantic & Pactric Tza Company, Inc., 


Petitioner, 
v. 


FEDERAL TRADE COMMISSION, 
Respondent. 


ON PETITION FOR REVIEW OF ORDER OF THE FEDERAL TRADE COMMISSION 


JOINT APPENDIX 


VOLUME II 
Pages 863 to 1608 


OFFIcE oF THE GeneRaL CoUNSEL Cantu. Gorvon & Retnven 
FeperaL Trapt CoMMISSION Attorneys for Petitior 
Attorneys fo? the The Great Atlantic & Pacific 
Federal Trude Commission Tea Company, Inc. 
Pennsylvania Avenue at 80 Pine Street 

6th Street, N.W. New York, New York 1000 
Washington, D.C. 20580 See TS aoe 


PAGINATION AS IN ORIGINAL CQOpy 


TABLE OF CONTENTS 
VOLUME I 


Pleadings, Opinions, Orders 

and Submissions of the Parties 
Public Docket Sheets eeeeoee7nreevreee#eersrnete eeeesepeeeneeenseeeeeeeeeeeeee 
COMP LATING ge 5 oak wa elec ce bec ces be bbe deeee bic ee 
Answer of A&P, eeeeceoeeeeoeeeeeveeeseeoeeeeeseeseeaeeeseeeeeeeseeee eee eee 


A&P's Application for Vacation or Modification 
Of Subpoena Duces Tecwa, November 15, 197l..ssccsccecereses 


Borden's Request for Admission, August 7, 1972... cccccosee 


Complaint Counsel's Reply to Borden's Request 
for Admission, August LT, RIES Be ea ee eee 


Complaint Counsel's Answer in Opposition to A&P's 
Motion to Dismiss the Complaint, October 20, 1972........0. 


Order of Administrative Law Judge, October 25, 
1972 (r@t A&P Motion to Diemias Complaint) i.....0cscceneess 


Order of Federal Trade Commission, January 19, 
3973 (¥6: AGP Motion to Diemies Complaint) ....cccsccavescs 


Response of Borden to Request for Admissions, 
September 29, UO GAs eu a ne 


A&P's Amended Answer to Complaint Counsel's 
Mequest fOr AGMIBEiGCnG, MOYEN 1, 1973. ciecennusccevcecessees 


A&P's Further Amended Answer to Complaint Counsel's 
RPOQGUERE Tor ACMiaBiOnNe, MAreh 12, L973. cacvccnccecccerauses 


Borden's Additioral Response to Request for 
Admissions, March 15, SU gC ee 


Order of Administrative Law Judge, September 
26, 1974 (Ve: Cost Justification Bxehibite) ..cccicecccascas 


* Pages 634, 636, 848, 850, 2470, 3020 and 3094 have been 
intentionally left blank. 


Complaint Counsel's Proposed Findings of Fact, 
Vol. II, May 19, 1975 (re: A&P's Cost Studies) .....ccecs 


A&P's Proposed Findings wf Fact, Vol. I, June 
10, 1975 (Findings 203-14, 270-84, 388-402) eeeeevreeevveveee 445 


A&P's Proposed Findings of }act, Vol. II, 
vgune 10, 1975 (r@: AGP"S Cost Studies) ..icucccccccccccecvsse 418 
VOLUME II 


Complaint Counsel's Reply to Respondents' 
Proposed Findings of Fact, July 2, 1975. cc kecnrciseccacess 865 


19. Initial Decision and Order of the Administrative 
Law ducde, September 264, 19/5... cceccs ccc cca see ceusccceess GL4 


20. Final Order and Opinion of the Federal Trade 
Commission, April 29, A gS ne ee pies 


2i. AGES Petition for Review, July 23, 1976. oc vececdeseesciackdle 


Transcript of Proceedings* 


Witnesses for the Commission 


Harry AYCHEr (BOGEN) ci cco cee ca ewe ce eek ee suse ec csc LUTE 
ALDGLt BANESKI (BOwWMan DALEY) oii ccca secs cece ecscencecersaabuee 
Robert Barnes (Wallies Market) ....occssccenvacsscceucesrssaoes 
Edward Barney (Model Food Center) ...scicscsanesetvuceesesetsUe 


Ira Bartels (ABP) 66 voc cee eee cease eee ccc chee cece cece es thee 


The handwritten changes appearing in the portions of the 
transcript contained in this Appendix reflect the correc- 
tions in the transcript approved by the Administrative Law 
Judge in his "Order Correcting Transcript", dated September 
Za, 4975. 


Page 
R, John Bitting (FTC POROUREADE! 6 vos 656646 666 bu ccecekscss L1G) 


James Cox (Jim's ccdoiiiemckcmed Coo TT ee ee a 
Glenn W. Gintert (Wilco Food ONTO) 6 64 ok bess beccenwacns 1066 
Orville Gose ‘ccpchound ee Ce ee Oe Cee i nn. 


John Kalchbrenner (Bowman REY) 6 Teds 66s ch bensbaatacrvasl te 


Richard L. Kristoff (Burger's BUPOCMAL ROE) . ccivivcscsccusnshli? 


John M. Kuhlman (University of MISOQUEL) oi concen sc kacececs 1402 
Christopher Lasorso (Mayfair Foods) ........ocsccaceccence,L48t 
William R. Lemberg (FTC PRCOURTADG) sencucescaeccecscdascusloae 
Roy Marquardt (Borden ACE UEOL) boc eb cds vce be vce vince 2881 


Manley Minard (Joseph Tittle & Sons) ....csccscccccccecsccslS78 


VOLUME III 
Ralph R. Minkler hg) Ee CN Se ee ere Oe 
weul Porers (Model Food Center) <.. oc cis ck ks cd kc ce cccvc cee. bl? 
PACOREG BOUGG CAGTGGA) ooh sce beh cece se sbiebncceeck decease 
WEIEGE Schaub (ScOt Lad Foote) oie cass cee vs ccck ccccciscs 2s 
wis bawiniccos dO ee ee ee Te 
POORG LAS BOIGL (OOCOGA) ic ccs in voi e 0s os bbe el ikcs isc es 
MOPSCNGL GULCH (AGP) cnc cees eee iecoswccscesuececscbcicincc 1001 
Donald Soberg (Wisconsin Bureau of Dairy Trade Practices) .2058 
Henry Soldwedel (Sidney Wanzer & Sons DOLE) «cee cecetenss 2068 
Lyle Solverson (University of Southern SILINOLB) sonccice ested 
John Szczepaniak adie ai) Eee an ene nr re ie taaa an ea 


Gordon Tarr OO ice oie i a 


Page 
Scott A. Walker (FTC Economist) «cock cccccccscecctvccciessstlat 


John White CREP) go ke oc bo ek 6 hes wee ce bo wk ee 


Witnesses for the Respondents 
Robert Abrahms (Glen & Mohawk Milk Association) ...........2235 


Edmund R. Bayma CREP) oe he cb oe es i ue cas ekce bun cwci cee 
Prank T. Cannon, Gr. (Bowen OALEY) oo vcs ccc co0c 656 eseebcesdne 


William Corbus CRGE) 6k kd dk 5 06 6k se 5 bas oe oe a ee aca 


VOLUME IV 
ROHGIG Dadhe (BOLGON) 0. sco s cscs cee banc cesensessnsensesse seu 
Samuel E. Dean (DOAN FOCUS) ...cccsncccscccctiensceceeresssedtal 
BaGene® DiSChNer CBOTGOH) oi os cos co nba cknd oieeseeucenseasseees 


D. McDonald Graham (University of Missouri) ....ceceeee eee 0 2434 


Robert G. Havemeyer (Case & Company, Ce er Ree 


Jesse W. Markham (Harvard School of Business Administration) 3091 
LeGrove Miller (A&P) ..ccsscccccecscccccscccecccssesesssessd0Gs 
Soeepn J. POrgier (BOLGen) oc ck cccceus cassecsececsessesasecauss 
PAE. PLLGCIM (AGP) ok ck hb bk oho 6 6606 6 08 0 he eek 0005 e8es 4 ee 


Charles Tise CSOTGEN) ss. sc bi ccc ccs cs 606 0k Vibe ae bs vas vese sc gle 


Miscellaneous 
1. J0nn Jd. Mathias (Cotiplaint Counsel) ..icacicscncdivcesseceesaria 
2s Prehearing CONEGYPENCES, 6c ck eo ec ec chs oe be oe eo 


3% COLLOGUY «cd sc bce 44s seb be ee ei ck bec sabes weres case ess isle 


INDEX TO EXHIBIT VOLUMES* 


VOLUME V 


Commission Exhibits Page 


4 Haskins & Sells Wisconsin cost study........3201 


5 Borden letter, Minkler to Archer, 
Nov. 20, DOGR oi bic Wc ea ee oe bo oa 0 clea 06% 6651s cp aeue 


Borden letter, Minkler to Archer, 
Dec. 28, ROOG esi eine hee ae 600650 ee vic nubs ater 


Borden letter, Minkler to Archer, 
Jan. 2a, Bi 1S. aint a eT SCN te oe) ae eget ear a 


Borden letter, Minkler to Pentz, 
Feb. 9, DO 5 a ge a ee ee 


Handwritten Borden worksheets, 
Feb. S, UGS se ge ho obs ook 6 on ws oc hws oho ok 


Borden private label quote to A&P, 
Feb. 9, DOG 5 soak back vice 6s eee occ one tscscc dese 


Internal Borden notes, Feb. 9, 1965....+2.+-3237 
Handwritten Borden worksheets, May 25, 1965, 3239 


Borden private label quote to A&P, 
May 25, OG oc el vc kc di ook ov occa Lc eeee 


Internal Borden memorandum, May 26, 1965.... 3276 
Handwritten Borden worksheet, July 22,1965..3284 


Borden private label quote to A&P, 
July 26, 1965. eee ce ea eee 6 ok es be eee? 


Borden memorandum submitted to A&P, 1965.... 3306 


Borden schedules submitted to A&P, 
Aug. 4, RGR a a ee asc 


Borden table submitted to A&P, Aug. 3, 1965. 3323 


A large number of the exhibit pages received in evidence 
during the proceeding below are handwritten notes, 
memoranda and accounting worksheets and calculations. 

As a result, their legibility, both in their original 
form and even more so when reproduced for inclusion in 
this Appendix, is unavoidably impaired. 


Page 


Internal Borden memorandum, 
AUG. BG, T9GB ics bec ce di ess POE ee 


Borden table submitted to A&P, 
Aug. 9, M565. ce oe eo choke cae ben ceweuecaee 


Borden table submitted to A&P, 
Aug. S, pe A me Ue 


Borden table submitted to A&P, 


Aug. 9, DIGS cc ied be bes eka 3330 


eseeoevevee eee ee 


A&P memorandum, Schmidt to Bartels, 
AUG s 2, 1965. ccc cccenees eee bee teawee Sak 


A&P memorandum, Schmidt to Bartels, 
AUG, 6, 1965.06 se kk so ces ee he esa cis 60 5308 


Internal A&P memorandum, Aug. 11, 1965....3334 
Internal Borden memorandum, Aug. 13, 1965. 3335 


Borden priv > label quote to A&P, 
Aug. 3; 19t PU AI ee a a ee 


Borden calculation of private label 
Bavings to ASP, Ald. 13, L965... .eceseeuce 3372 


Internal Borden memorandum, Aug. 16, 1965. 3377 
Internal Borden memorandum, Aug. 18, 1965. 3381 
Internal AGP memorandum, 1965....se0ec0ces 320% 


Bowman private label quote to A&P, 
Aug. BL, D965 ogee oe oe ee eo ec 598 D 


Dean private label quote to A&P, 
Aug. 2/y LOGS ce ee eel ee ec ews Cee eres 3407 


Internal Borden notes, Sept. 1, 1965...... 3410 


Handwritten Borden worksheets, Sept. 
2) ROG ae cc oe 


Internal Borden memorandum, Sept. 3, 1965. 3414 


Borden private label quote to A&P, 
Sept. 14, SOGS ce ec cee Oe 


Internal Borden memorandum, 
SGOt. 27; L965. cies ice kc 


Borden private label quote to A&P, 
Sept. 21, 1965....... 


Internai Borden memorandum, 
Sept. 22, 19656.....02; 


Borden letter, Minkler to Pentz, 
SONG. 235, 19656 66 ba ccs a Oss 


A&P comparison of private label 
quotes, 1965..6.cs-een- 


A&P memorandum, Schmidt to Bartel::, 
Sept. 28, 1965 RS oie ferme s 4. et 


A&P memorandum, Carver to Schmidt, 
OCt. 18, 19654 0. occ ca cs oc cs 453 


Internal Borden memorandum, 
OCU. £4; £9656 ibs oe ce ce ee ks 


Internal Borden memorandum, 
OCt. 29, 1965..4.-..,. .... 4... ee 


Portion of Borden's final private label 
quote to A&P...... Des seees cece e s 3889 


Borden letter, Minkler to Pentz, 
Nec. f, 1965.......... 0, see been 3499 


Internal Borden memorandum, Dec. 1965...3504 
Internal Borden memorandum, 1965........3505 


Borden letter, Minkler to Pentz, 
Jan. 3, E9666 oo eel ek ok ks bc ioc cade 


Internal Borden memorandum, 
MAY 25, 19GG ic ce hci eos 40 06 65s koe scab 


Internal Borden memorandum, 
May 29% BOOGs i chee. ob aa ob baie bic hs ces bole 


Internal Borden memorandum, 
May 27; DOGG. ogi es os beet kc cuus «esd 5.4 


Handwritten Borden Worksheets, 
June 19; DOGG 6 v5 eee nk C44 ve 6s 6c ac ce SLs 


Internal Borden memorandum, 
gune 29, 1966.......1662.0... 


Dean private label quote to A&P, 
Jan. 24, 1967 


A&P comparison of private label 
prices, 1967 


Internal A&P notes, 


Dean private label quote to A&P, 
Gb. 27, 1967..... 


Dean private label quote to A&P, 
POO. 29, 1800 ee kee cece ce cece ° 


Borden letter, Gose to Schmidt, 
Mar. 13, 1967 


Borden letter, Gose to Schmidt, 
Mar. 21, 1L967.... 


Borden Letter, Gose to Schmidt, 
Mar, 30, 1967.... 


Internal Borden memorandum, 
Apr. 4, 


Borden union contract,.... 

Borden discount schedule, Jan. 3, 1966 
Borden price list, Feb. 7, 1966....... 
‘Borden price list, May 26, 1966 


Borden price list, Oct. 13, 1964...... 


Borden discount schedule, Jan. 1, 1966 


Borden price list, Feb. 2, 1966....... 


Borden prices to A&P, 1965-67, 
CHICAGO CALNE E. co eee eee ta een eee 


Borden prices to A&P, 1965-67, 
West Central iidianga.,....2....2.5.55e 5s 


Page 


Borden prices to A&P, 1965-66, 
Rock EOLA «is endo a eee bse eee ccc eee 


FTC Doc. - A&P private label purchases, 
Aug. & Oct; DOUG s os oe ee eee ee 


FTC Doc. - Comparison of sales of A&P 
and Borden customers in Indiana, Oct. 
1966 - Mar. 1967, June 1969 - Mar. 1970.3671 


FTC Doc. - Sales and discounts to Borden 
customers in Illinois, Feb. & Mar. 1966.3673 


FTC Doc. - A&P purchases of private 
label items in private label and Borden 
label, Nov. 1965 bcs Dec. 1968. ..0..2.. . 3.3677 


FTC Doc. - Alleged discount and discrim- 
ination, Borden's Indiana customers..,...3678 


FTC Doc. - Burger's Supermarket, alleged 
GIscriminmation., ooo eke occ caus obTe 


FTC Doc. - Model Food Center, alleged 
SLSCUIMINAC ION. oleae ee ae 


FTC Doc. - Joseph Tittle & Sons 
(Highland), alleged discrimination......3757 


FTC Doc. - Joseph Tittle & Sons 
(Hohman Ave.), alleged discrimination. ..3796 


FTC Doc. - Joseph Tittle & Sons 
(Lake St.), alleged discrimination 


VOLUME VI 


FTC Doc. - Joseph Tittle & Sons 
(Village Court) alleged discrimination. .385l 


FTC Doc. - Joseph Tittle & Sons 
(Valparaiso), alleged discrimination... .3890 


FTC Doc. - Wallies Market, alleged 
GUSCPAMINAtION. css cnc ieee uc ces scene 2989 


FTC Doc. - Wilco Food Center, alleged 
MIBCEININSE LON, . 6s cs ec ce ese sees ce cece cdoee 


Borden profit and loss statement, 
Jan. 1965 = Aug. L966, oc cc ecco ss... 3998 


Page 
Page from Borden's 1964 Annual Report. .4002 


Pages from A&P's 1964 Annual Report.....4003 


Pages from A&P's 1965 Annual Report.....4N0¢ 
Pages from A&P's June 1966 prospectus...790% 
Pages from A&P's 1966 Annual Report.....14972 
Page from A&P's 1968 Annual Report.....4014 


FTC Doc. - A&P's margin on half-gallon 
IUD eras aig cide tr eield a ane Giese lavereneueleacele Geese 4OLo 


FTC Doc. - A&P's wholesale cost and 

retail prices for selected milk products, 
FOO OG Be ee eee ee a AOS 
AGP retail price book pages. . sesssece vs 4021 


BGP ORGAN Sablon (Oh ar is id's i oice kw eee a'eehOlS 


Excerpts from Minkler deposition, 
Dec. 5971: 


Malone deposition, Feb. 9-10, 1972......4036 


A&P letter, Bartels to Smith, Oct. 1, 


68006) S88 Olea le. ©) 6.6) 016 wee 606 6 seis 42 o> 


FTC investigational subpoena to 
Borden 


Borden rebate memoranda, Indiana 
CUSTOMEES,: OCt, = Dec. L966... < seine cs 0064343 


Borden rebate worksheets, Indiana 
customers, 1966, 1969. occ cs cave sce vc « c4 364 


Borden special sales expense requests, 
Jan. - Mar. OD i eee Cee cee tee eee 4 See 


Borden interest refunds to Wilco........4391 
U.S. Dept. of Agriculture publication...4392 


Borden union agreement, Indiana, 
P9GS—1 9655 gg a ee ec ce oe oh 595 


CX 299 Borden union agreement, Indiana, 
BOONE IE 6s 6g ee os ve oe ee ec ee 


CX 300 Borden union agreement, Indiana, 
ROBT HLT bee bo ec he kk eee 


CX 302 A&P internal memorandum,Nov. 15, 1971...4451 


Respondent A&P Exhibits 


RA&PX 2 Borden letter, Tarr to Schmidt, 
Oct. iL, OOS cee ee ee ele So AGO 


RA&PX 3 Borden letter, Minkler to Pentz, 
Oct. nae BUGS sha STNG St gO UTI ea RAS EE Dea aie oe gre/. Ur of 


RA&PX Excerpts from Tarr deposition, 
Dec. SOLA CARS AN dW ab cea a Oumeuk dks eaee 


RA&PX Wisconsin Dept. of Agriculture 
PUNT CAC IO Cheeni ee bee ues cwen ca eare 


RA&PX Borden letter to A&P, Aug. 3, 1967..... 4493 
RA&PX Borden letter to A&P, Aug. 8, 1967..... 4494 
RA&PX . Borden letter to A&P, Sept. 2, 1967.... g4g5 


RA&PX Rebates and interest subsidies 
received by Tittle from Borden.........4487 


RA&PX Weekly billing, fluid milk purchases, 
Feb. 2, 1966, Chicago and suburbs......4491 


RA&PX Stipulation - Services received by 2 i 
Borden's non-A&P Illinois customers....4492 


RA&PX Stipulation - Services received by 
Borden's non-A&P Indiana customers.....4496 


RA&PX Respondents' retail store subpoena.....4501 


RA&PX Respondents' dairy subpoena............ 4508 


VOLUME VII 


RA&PX 40 Borden memorandum re: Woodstock plant..4A523 


RA&PX 41 Borden Doc. - plant processing costs, pare 


Borden private label quote to 
A&P, Apr. 20, 1971... 


Dean private label quote to A&P, 
Oct. 19, 1971.. 


Spinney Run private label quote to 
A&P, Sept. 16, 1971. 


Borden letter Wagner,to Bayma, 
dune 23, 1971 


Borden letter, Wagner to Bayma, 
Nov. ll, 1971 


A&P Doc. - Gross Profits, Expenses 
and Net Profits as a Percentage of 
Sales, 1965-66.. oeveevweee eee 4595 


Bowman private label proposal to A&P, 
Aug. 31, 1965.... «2. 4596 


Final Judgment, United States v., Bowman, 


Apr. 24, E9G3. eee ee ee. 4619 


Stipulation - Illinois statutes re: 
MLLK procesaing........... sess 64626 


Stipulation - Chicago Board of Health 
regulations re: milk processing 


Stipulation - Expected testimony, 
Ray Tittle, Jt. coeeeees*e A695 


Stipulation - Letters between Borden 
and A&P's Indianapolis Division buyer... 4700 


Glen & Mohawk private label proposal 
to ASP, May 1964 (Albany, U.Y.).... 


Glen & Mohawk private label proposal 
to A&P, May 1964 (Westchester County, 
NY.) ces ce eee eke seccccescee AJILL 


Glen & Mohawk private label proposal 
to A&P, Apr. 1965 (Boston) 


Page 


Borden Doc. - rented dairy production 
expense, May 1965..... 22224713 


Borden Doc. - A&P private label pricing 
PEOCR CUTE is os ok iw 5 has 0 ee 0 ee ee nee es 4715 


Borden Doc. - accounts & subaccounts, 
Mar. 1966. ..6 2 6405.66 ioc ccc cs ees esc 4750 


Borden Doc. - location numbers of 
accounts, May 1965, Mar. 1966..........- 480] 


Borden Doc. - summary of operation by 
business type, 5th period 1965..........4802 


Borden Doc. - sales & expenses by 
business type, 5th period 1965 


Borden Doc. - expense ledgers, May 1965. 4805 


Borden Doc. - final expense summaries, 
Mar. DOGG s 6 es oes eee a cee ce ce ee 5028 


Borden Doc. - O'Hare Branch customers, 
average daily points, Mar. 1965, 
May 1965.05.25... .5.42 6 oe a 5087 


Borden Doc. - fluid milk sales, May 
2965, Mac, 1965, Oct, 1969......02.c56s5 , 5068 


Borden Doc. - wholesale points, 
Mar. 1965, May 1965, Nov. 1965, 
Mar. 1966. .....02......... 5.4... 2 oe 


Borden Doc. - data re: containers/case, 
July IO7 ee ek ee ke ee ck ©5095 


Borden Doc. - operating statement, 
Hammond Branch, Oct. 1969 (regular).... -5906 


Borden Doc. - operating statement, 
Hammond Branch, Oct. 1969 (distributor) .5097 


Borden Doc. - operating statement, 
Hammond Branch, Oct. 1969 (trailer runs).5098 


Borden Doc. - operating statement, 
Hammond Branch, Oct. 1969 (total milk).. 5099 


RA&PX 85 Borden Doc. - expense summary, Hammond 
Branch, Oct. 1969 (selling, milk 
WHOLEEOLO) on osc cece iiesenvaces eee es eens 5100 


RA&PX 87 Borden Doc. - expense summary, Hammond 
Branch, Oct. 1969 (delivery, dairy 
BEORGE) oi eevee cccs. or Cav bo eews bese ee DkOd 


RA&EPX 90 Borden Doc. - advertising expenditures, 
Oet. 1969... eeee#ee eee¢e4ee4#seenseeeeneeneeeee ees sees LO? 


RA&PX 92 Borden worksheets - drivers commissions, 
Hammond Branch, Oct. 1969.....2.73...4...5103 


RA&PX 100 A&P Doc. - Comparison of Borden and 
Bowman QUuOEAECTONS. 626... c ccc cee ee SLOS 


RA&PX 101 A&P Doc. - Geographic comparison of 
Borden an“ Bowman quotations...........-.5106 


RA&PX 102 A&P Doc. - Indiana A&P stores in 
Borden and Bowman quotations............ 5109 


RA&PX 103 A&P Doc. - Raw miik price increase 
AGIUBUMENE oes ceases awe ccs Sees ee seee - 5130 


A&P Doc. - Bowman prices in Indiana.. 


A&P Doc. ~ Borden prices for items 
Offered by BOWMSH. 6. sc sc kcee tee ae eee ss O50 


A&P Doc. - list price values of A&P 
milk Line...<.6:.. eoree8e @ @ *#*e0aoe3#ee#ee#’e beac. 5143 


American Dairy Review article re: 
Woodstock dairy plant; July 1965....... 


Food Engineering article re Woodstock 
Gairy plant, Sept. 1965... occ e cee ees 5163 


Borden publication re Woodstock dairy 
Dian. oc ee a ci ee es SLOG 


Page 


VOLUME VIII 


Borden's processing formulas, June 
BC a ob as he oe 8 hb wk akc cicenn in 


Borden's processing formulas, Nov. - 
Dec. APO h cok ss 6 66000 e us ebb seb o646ck cach 


Letters verifying respondents' store 
subpoena OC oe cic es oa ied @ be Oe be Oe leke ck ww COLTS 


Letters verifying respondents' dairy 
BURGOCRN SOCUTAE sali ibs ocd sda wc eos ceeess 5302 


Comparison of A&P private label prices 
and the 2-2-2 EOPIUUEM bib dale idisl uote éciere elekicacss Ste 


A&P Doc. - Cost analysis, Mayfair Foods 
(O'Hare BEANO) oe iG eee ee Wikls bam oe oe cee. Baie 


A&P Doc. - Cost analysis, James Cox 
MP BO OPAC ly posse bie oe de oe bscee see Bee 


A&P Doc. - Borden's cost to serve 
AGP"S Valparaiso, Ind. BtOLO. oo scc 656000005560 


A&P Doc. - Net balance due, Borden's 
Hammond CUSTOMEN Bi cide 6 bb 6 ob ol oGleceie wae ooo DGs 


A&P Doc. - Profit & loss evaluation 
of Borden private label proposal of 
Sept. ZL, WOOO cis bc eleis eo wis Wb Bho @6:elale bck bc kes BOGS 


VOLUME IX 


A&P Doc. - Cost analysis, O'Hare 
Branch (Tilinoie), Mars: 1966. osc cceics ces S682 


A&P Doc. - Cost analysis, Hammond 
Branch (indiana), Oct. 19696. oes oes kc 0 0c ee5758 


Sandusky Affidavit re: Borden's 
PROCERRING LOCMUIEG. 6s oc coc whc kaos 1 cb ccue sere 


Portions of RA&PX 133, 134 and 236 are in camera until 
Aug. 23, 1977 (unless extended by order of the Comnais- 
sion) pursuant to an Order of the Adininistrative Law 
Judge, dated Aug. 29, 1974. (See Volume (in Camera 
Exhibits), pp. 6379-6383) 


Page 
RA&PX 239 Stpulation - store subpoena returns........5831 
RA&PX 240 Stipulation - dairy subpoena returns.......5892 
RA&PX 241 Stipulation - Jewel subpoena return........5894 


RA&PX 245 Case & Co. studies: North Carolina, 
South Carolina & ViFGinia.... cscs nees cee ees oete 


RA&PX 246 A&P Doc. - Revised comparison of 
Borden and Bowman propoSalS...ercesseecesse 206000 


RA&PX 248 A&P Doc. - Borden's price to A&P 
on certain promotional items. ....esseeenee26002 


RA&PX 250 Dean - A&P correspondence re: 1971 
Milk GOL*SICACIONA oc isc ce ee ee es ences sso eOOUR 


RA&PX 251 Borden - A&P correspondence re: 1971 
MLL BOLICIEATIONS. 000 c ss cee sec w ews eeee cee eSO0L8 


RA&PX 252 Spinney Run - A&P correspondence re: 
1971 milk BOLO uations sc oc cc cscs oa beeen es 80027 


RA&PX 253 A&P letter re private label milk 
golicitation, 1971. cccsecsccecvicceeeccces sOUSh 


Respondent Borden Exhibits 


RBX 1 Borden proposal to Kroger, 
July 29, ROGG ecco eh ea es 6022 


RBX Borden proposal to Eagle, 
Sepc, LZ, 1968 | eck eves eeu ee 0082 


Borden proposal to National Tea, 
Nov. 1968. go ec ee ec cc cece 8062 


Borden prices to K-Mart stores, 
Hammond, Ind., NOV. 1967 .eeeercesvesereess 6006 


Respondents’ Feb. 1973 subpoena 
to Jewel a a oe GOR 


VOLUME X 


In Camera Exhibits 


CX 184 Tax returns & FTC summary, 
Mayfair Foods, Jim's Grocery....scevesess 000094 


Cx 192 


Cx 199 


Cx 201 


Cx 203 


RA&PX 133 


RA&PX 134 


RA&PX 236 


Page 


Tax returns, financial statements 
& FTC summary, Burger's Supermarket. . ¢118 


Tax returns & FTC summary, 
Model Food Center 


Financial statements & FTC summary, 
Joseph Tittle & Sons 


Financial statements & FTC summary, 
Wallies Market... eee cece eee reece ees 6305 


Tax returns & FTC summary, 
Wilco Food Center... Stee eee sees 6310 


Borden's processing formulas, 
we, 2966, oe wee ee 


eeoeeeoeeveeve 


weese 6406 


Borden's processing formulas, 
Nov. - Dec. 1968... . cece cece cence eee 6380 


Sandusky Affidavit re: Borden's 
processing formulas ecccesccseces 6392 


COMPLAINT COUNSEL REPLY TO RESPONDENTS' 
PROPOSED FINDINGS OF FACT 


id lowe 
G. A&P*s Arguments Concerning Cost Justification 


Respondent A&P in its various araquments related to the 
question of cost justification has basically taken three 
positions. First, that contemporaneous internal accounting 
computations by Borden's cost expert, Mr. Joseph Malone, were 
erroneous and unreliable. Secondly, it urges that complaint 


counsel have not carried thu »«ileged burden of proving that 


the price discriminations were not cost justified. Third, it 


raintains that the calculations of Mr. Robert Havemeyer embodied 
in RAPX 232 through 234 reveal that the Borden-A&P contract was 
a profitable one for Borden and that the price discriminations 
admittedly flowing therefrom were cost justified. All of these 
positions are simply incorrect. 

The Borden Internal Cost Calculations: 

The internal cost calculations referred to by A&P are 
principally CX 54B and CX 87A-C, both of which were prepared 
by Mr. Malone. 

1. CX 54B. CX 54 was prepared by Joseph Malone, Borden's 
cost expert, at a very critical poine in the negotiations 
between Borden and A&P. Borden had just been notified that a 
competitor or competitors had submitted an offer to A&P that was 
way below Borden's offer. Schmidt had told Tarr to "go back 
and figure out what the account is worth to you." (Tarr. 

Tr. 874; CX 53A). Borden was in a state of panic, it could not 


lose the A&P business and the only lead it had on the competitive 
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in the bucket.” (Minkler, Tr. 225-226; CX 53A-B). 

Borden was of t opinion, and had so-informed A&P that 
the competitive bid was based on "anyhow accounting," that is, 
on the basis of direct costs only. (Minkler, Tr. 237-239, 
376-377; Tarr, Tr. 878, 961-962; CX 260). Accordingly, 

Mr. Malone sat down to calculate how much additional savings 
would have to be offered to A&P in order to put Borden's price 
at the level of its direct costs only. That calculation is 

CX 54B. (CX 55; CX 54; Borden Proposed Findings, p. 59). 

The record clearly shows, and Borden freely admits in its 
proposed findings (page 59), that on the basis of this calcu- ot 
lation Borden decided to lower its price to A&P to approximately 
a direct-cost-only level and to double A&P's proposed savings 
from $410,000 to $820,000. (CX 55; RBF p. 59). 

Thus it can be seen that this was a critical and supremely 
important docuvent. Its calculations could not have been taken oe 
lightly by Mr. Malone. Moreover, the record clearly shows that 
Mr. Malone's expertise in the area of Borden's costs is un- 
questionable. There can be no doubt that he had a "rapport" 
with Borden's records. (Malone, DTr. 149). 

Now then, what are the criticisms of this document by *¥ 


A&P? First, that Mr. Malone has allocated the costs on a “per= Ke 


point" or “averaging" basis, rather than on the individual, packages 
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(quart, half-gallon, gallon, etc.) involved. Secondly, that the 
calculations are not directed specifically to A&P sales and 
‘are only general estimates. Thirdly, that such costs do not 
represent a detailed cost accounting approach. And lastly, the 
"bootstrap" argument that they are not in accord with 
Mr. Havemeyer's calculations or CX 4, the so-called Milwaukee 
study. (RAPF, pp. 190-195). None of these arguments will hold 
water. 
izst of all, the point system of accounting is deeply 
ingrained in the dairy industry. Discounts and pricing pro- 
posals revolved around the number of points delivered, not the 
quantity of individual items delivered. (CX 94A, 97B, 120, 
138, 152; RAPX 42-44). Commissions paid to deliverymen were 
likewise based on the number of points delivered, not on the 
quantity of individual items delivered. (CX 119H-0; CX 298-300). 
The reasons for the dependence on the point system are 
quite easy to see. The high point value items which do not 
correspond exactly with the quart, half-gallon and gallon of 
homogenized milk are the higher-priced, lesser volume by-products. 
(RAPX 66, p. 7). These items are more expensive and they are 
more costly to handle, since they are handled in such small 
volumes. At every point of their processing, storage and 


distribution, it is quite clear that these low volume items 
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need more attention and more particular handling. (See for 
example CX 7A). The point system of cost allocation makes 
allowance for this obvious fact. Mr. Havemeyer's system of 
determining the cost per case and then simply dividing the 
number of pints of half and half for example, into that case 
does not make such allowance. 

Moreover, the question of averaging (basing on point value) 
is really a straw-man in this controversy. It ignores the 
true nature of Mr. Malone's calculation. */ . The only question 
here is whether he accurately determined the level of direct 
costs which he was seeking. If he has selected the correct 


Over-ill costs end related them to A&P volume, then it matters 


little whether or not the exact cost is assigned precisely to 


each unit. Obviously, the accurate selection of the total cost 
incurred by Borden for each function is of paramount importance. 
This brings us to A&P's second objection that these 
calculations are not related to A&P sales. Such statement is 
Simply a mis-statement of the records. Mr. Malone did testify 
that these calculations were "general estimates of cost which 


would relate to the functions involved." (Malone, DTr. 149). 


*/ Moreover, it even ignores the accounting results involved. 

If A&P's criticism were correct in connection with glass gallons, 
it would mean that Mr. Malone had understated the costs on this 
item, which would mean that the direct costs were in turn under- 
stated. This wold mean that Borden's bid would be even further 


under its total costs. 


COMPLAINT COUNSEL REPLY TO RESPONDENTS! 0CU86'7 
PROPOSED FINDINGS-oOF FACT ‘ 


But he also admitted that these calculations were based upon 

the volume of business Borden was doing with A&P, (Malone, 

DTr. 150-151). */ And mre specifically, the expected private 
label volume, if A&P made a 100% conversion. (Ma’one, DtTr. 148, 
151). Obviously, it would not suit Borden's critical purposes 
at this point to be dealing with figures that bore no relation- 
ship to the A&P business. Under such circumstances the calcula- 
tions would be meaningless and Borden would certainly lose the 
A&P business. **/ 


Further, the argument that this calculation does not 


constitute a detailed cost~accounting approach is also without 


merit. It certainly was unnecessary for the purpose of obtain- 
ing reasonable accuracy to run a full and detailed cost analysis, 
with possibly a time and motian study, under the circumstances 
involved here. Mr. Malone did not need to be familiarized 

with Borden's cost experiences. As noted above, he had a 
“rapport" with Borden's records based on his experience over 
many years. (Malone, DTr. 149). With the then current A&P 
volume figures at his command and the Borden cost records, he 


neater eens 


*/ In connection with a specific question related to 
and collection." mr 


**/ Even the title of this document reveals its relationship 

the A&P business. It is entitled "Re: A&P Private Label 
Development of Estimated Cost Data and Comparison of Unit 
Costs With Bid Quotation." (CX 54A). 
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was able to determine the specific costs with which he was 
concerned. (Malone, DTr. 146-149, 150-151). 

Finally, A&P argues that CX 54 is inaccurate because it 
disagrees with Mr. Havemeyer's study and CX 4. The disagreement 
wich Mr. Havemeyer's study is hardly surprising. With all of 
the inaccuracies, unsupported assumptions and improper bases of 
Mr. Havemeyer's studies, as well as the fact that they were 
based on superficial book audits for only one month, all of 
which is discussed in great detail in Volume II of our proposed 


findings, one would not expect them to agree with an informed 


calculation of Borden's costs, especially since the Havemeyer 
Studies were forged in the heat of litigation. The disagreement 


with figures in CX 4 is equally understandable. 

CX 4A-E was a study prepared by Borden Co. and reviewed 
by Haskins & Sells pertaining to Borden's operations in 
Madison and Milwaukee, Wisconsin in connection with an inquiry 
by the State of Wisconsin. (CX 4A-B). The cost. figures 
therein relate to the month of August 1964, over a year prior 
to the calculations in CX 54B. (CX 4A-E). Thus, CX 4A-E 
relates to entirely different market areas than that considered 
in CX 54B and the time periods of the two studies do not 
coincide. 

The fact that they are neither contemporary nor based on 


the same market areas renders any comparison meaningless. For 


instance, Mr. Schaub (whom A&P adopted as its own witness) 
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testified that "the highest labor rates are in this area 
[Chicago] as against all other dairy rates that we know of in 
the United States." (Schaub, Tr. 3305). (Emphasis added). 
Thus, the areas are not comparable on the basis of this: record. 
AGP in its own findings states "During 1964-1968, there were 
annual labor cost increases every year and several increases 
in packaging costs." (RAPF, p. 381). Thus, the time factor 
is equally as damaging to A&P's position. */ 

Moreover, it must not be forgotten why CX 4A-E was prepared. 
This document was prepared by Borden and submitted to the State 
of Wisconsin in connection with a controversy with the officials 
of that State. (Soberg, Tr. 2765-2768; cx 4B). Thus, it is, in 
effect, a document prepared for litigation. The document was 
prepared to show that the discounts Borden was granting were 
justified (above cost) and that the differential between Borden 
label and private label in Wisconsin was cost justified. 
(Soberg, Tr. 2767). **/ It can be expected that this document 
would be designed to show Borden's costs as low as possible. 

Accordingly, it is most inappropriate to judge CX 54 on 


the basis of either Mr. Havemeyer's calculations or cx 4. 


*/ Moreover, Mr. Malone, who was the man who submitted CX 4 to 
the State of Wisconsin, has stated without contradiction that 
"there is no relationship between the Chicago factors and the 
Wisconsin factors." (CF-II, pp. 14-15). 


*%*/ The differential between the two labels in Wisconsin was 
ar lower than that in Borden's final proposal to A&P, 
(Compare CX 4D and CX 62C). 
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The best indicia of its accuracy is the identity of its 
preparer and the crucible in which it was formed. It was 
prepared by an undisputed and internal cost expert of Borden 
under critical business pressures. It had to be accurate to 
be of any value to Borden and it was. Rather than judging the 
accuracy of CX 54 by Mr. Havemeyer's computations, it can only 
be appropriate to reverse the procedure and judge the accuracy 
of Mr. Havemeyer's work by this yardstick. 

In this latter regard, it is again pointed out, as in our 
Proposed Findings Volume II, that a casual inspection of CX 54 
and the various calculations of Mr. Havemeyer in RAPX 232, 
reveals that Mr. Malone was dealing with higher over-all cost 
figures than those selected by Mr. Havemeyer. [CF-II, Findings 
9(b) (xi), 9(c) (iv), 9(e) (i), and 9(f£) (ii) and (xvi)]. 
Naturally if you start out by understating the total costs for 
a particular function, you are going to get a lower unit cost. 

In short, the criticisms of CX 54B are simply erroneous 
and unfounded. The record evidence in this case can support 
only CX 54 as a reliable estimate of costs for the time period 
prepared. Moreover, its accuracy is richly attested to by 
the next exhibit to be discussed, CX 87, which was prepared in 
June 1966, about 8 months after sales under the private label 


program began. That exhibit shows that under two separate cost 


fhe. 
accounting bases, Borden was selling private label “to A&P at 


prices below its costs. 


{x 
Ste 
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2. CX 87A-C. CX 87 is another calculation prepared 


by Mr. Malone at a critical period in the Borden-A&P dealings 
(some 10 months after the preparation of CX 54). A&P had 

_ just refused Borden's request for a price increase based upon 
increases in labor fringe and container costs. (CX 90B). 
Mr. Malone again computed out the profit position of Borden in 
its dealings with A&P, as well as the effect on Borden if it 
lost the A&P account. (CX 87A-C). Mr. Malone calculated out 
such cost experiences by two different accounting methods 
and, in each case, determined that Borden was selling private 
label to A&P at a loss. (CX 87A-B). */ 

ASP attacks this document hasically on two grounds: 
First, that it does not relate specifically to Borden's cost 
of serving A&P; and secondly, that the average value of sales 
per point shown for all private label sales for the week 
of May 28, 1966 on CX 87A-B is .0104 lower than that computed 
by Mr. Havemeyer for the O'Hare Branch A&P stores for 


March 1966. A&P also urges rather weakly that the exhibit 


*/ In the one instance (CX 87A) he did find a slight profit 
(2 mills per point) in Borden's overall sales to A&P of both 
Borden and A&P label. In the other instance he found that 

ere was a loss mills per point) even on the overall 
sales. The loss on private label was in the first case, a 
little over a half cent per point and, in the second case, 
1.12 cents per point. 
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is suspect because it shows different amounts for certain 
costs under the two different calculations, and because the 
delivery costs shown therein are higher than in CX 54B. 
(RAPF, pp. 196-200). All of these arguments are again simply 
groundless. 

First, as to the allegation that Cx 87 does not relate 
specifically to the cost of serving A&P. Respondent A&P's 
citations to the record on p. 196 of its brief are highly 
misleading at best. The allegation that Borden made no studies 
of its costs of serving A&P specifically, cites to p. 240 of 
the Malone deposition transcript. At that point Mr. Malone 
is discussing an entirely dirferent exnibit -- Ux 13. moreover, 
the citation to that portion of the transcript where Mr. Malone 


was discussing CX 87, omits a very material part of that 


quotation. The full statement, with omitted parts underlined, 


is as follows: 
The three documents representin 
S7A, B and C, were developed in 
an attempt to reconcile our position 
as to which would be the best course 
© folow. Number one, we ha e 
experience with the A&P private label 
Operation and we wanted to see on a 
general application of the elements 
of cost, what our position would be, 


either lose or gain, and relate that 
to where we aauta be if we lose all 
of the business. (Malone, DTr. 184- 
185). 
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As it can be seen from this language, these calculations 


were based on Borden's experiences under the private label 


Program. Moreover, the calculations themselves clearly reveal 


their specific application to A&P's private label sales. The 
prices and costs are specifically related to the A&P volume, 
pricing, and service. (CX 87A--B). The very fact that 

Mr. Malone had variations in some of the delivery costs as 
between the two allocation methods employed on CX 87A-B, 
reveals that he could not have been dealing with some average, 
general cost figure which would be applied to all customers. 
He determined the cost of serving A&P on two separate hypotheses 
in a manner which could only be directly related to A&P. */ 
Under the circumstances, A&P's argument that these figures do 
not relate specifically to Borden's experiences.with A&P 


private label is a clear misconstrual of the record. 


*/ A&P weakly argues that it has been denied due process 
Since it allegedly has not been able to ascertain the 
underlying data upon which this exhibit was based. Yet, 
A&P had the opportunity to cross-examine Mr. Malone 
concerning this obviously important document and did not 
choose to do so. (Malone, DTr. 229-250). It cannot now 
Claim prejudice as the result of its own failure to cross- 
examine. 
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As to the ary.ce: . that the average price per point 
Borden charged A&e ¢ private label was understated in 
Cx 87, this is (to borrow a phrase from A&P) pure legerdemain. 
In this argument (RAPF, pp. 198-200), A&P compares the average 
price per point for the O'Hare Branch in March 1966, as 
computed by Mr. Havemeyer in RAPX 233, with the average price 
per point computed by Mr. Malone for all A&P stores during 


the week of May 28, 1966. There is simply no way such a 


comparison could be meaningful. The record Clearly shows that 
the O'Hare Branch is in the highest price area covered by the 
Borden-A&P contract. (CX 62). Any averaging of prices between 
these stores and the lower price market areas will, of necessity, 
reduce the average price below that existing within the O'Hare 
Branch. Thus, A&P's argument is at best facetious. 

Finally, A&P's passing comment concerning the fact that 
delivery costs are higher in Cx 87 than in Cx 54 (RAPF, pp. 197=- 
198) is even more facetious. The reason for the preparation 
of CX 87 in the first place was that Borden had, in the interim 
period, experienced delivery cost increases. (CX 90B). 
Certainly, the delivery costs would therefore be expected to 
be higher. 
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Thus again, the arguments of A&P fade away under ie. 
light of the record. Again the contemporary nature of this 
document, coupled with the reasons for its preparation and 
the identity of its preparer make it a highly reliable and 


probative piece of evidence. It should be accorded great 


‘Complaint Counsel's Burden of Proof: 7 


A&P also argues that complaint counsel have not’ proven 


weight. = = 2 pat 


that the price discriminations were not actually cost justified 
and that, therefore, we have not carried tie Necker ot proof 
required under Section 2(f) of the amended Clayton Act. 
(RAPF, pp. 298-311). A review of complaint counsel!s probosed 
findings, especially Findings 82 through 91, 99 through 103 
and 105, reveals that such allegation is just not true. 
However, A&P's position also grossly misconstrues the evidential 
burden of complaint counsel. Although in this case our 
evidence actually does prove conclusively that the price 
discriminations in favor of A&P were actually not cost 
justified, we were not under the legal duty to produce such 
explicit evidence. 

The Commission has spelled out complaint counsel's burden 


of proof in its interlocutory order in Suburban Propane Gas 
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Corporation, D. 8672, 71 FTC 1695, 1698-1699, n. 2 (1967). 
Therein it points out: - 


“Where a buyer knows that he buys in 

the same quantities as his competitor 

and is served by the seller in the same 
manner or with the same amount of exertion 
as the other buyer, the Commission need 
only show, to establish its prima facie 
case, that the buyer knew that the methods 
by which he was served and the quantities 
in which he purchased were the’ same as in. 
the case of his competitor ... However, 
assuming the matter to involve different 
methods or quantities, if complaint counsel 
show such facts and circumstances as would 
have given the buyer reason to believe based 
on the knowledge available to him, including 
knowledge of the methods of doing business 
in the particular industry, that the 
different methods or quantities could not 
have resulted in cost savings sufficient to 
justify the differential allegedly accorded 
him, they would have met their initial 
burden." */ - 


4a 


The evidence of record cited in Findings 82 through 91, 
$9 through 103 and 105, in Volume I of our Proposed Findings, 
certainly goes far beyond this burden of proof. 


, Citing to Automatic Canteen Co. of America ¢%. Federal 


ade Commission, 346 U.S. 61 (1553); Fred Meyer Inc., 
D 7452, aff'd 359 F.2d 351 (9th Cir. 1566), cert. denied 


‘on this ground 87 S. Ct. 851 (1967). National Pacts 
Warehouse et al., D. 8039, 63 FTC 1692 (1963), 


a 
Auto Supplies inc. v. F.T.C., 346 F.2d 311 (7th Cir. 1965); 
D&N Auto Part Co., 55 FIC 1279 (1959), aff'd Mid-South 
8 utors v. F.T.C., 287 F.2d 512 (5th Cir. 1961), 
‘Cert. denied 368° U.5. 838 (1961). 


General 
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the evidence: relied upon by the Commission and the Courts zn 
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finding a violation of Section 2(f) of the amended Clayton 3 


“> 


Act by Kroger Co. in the Beatrice-Kroger case reveals a 
conclusively that. complaif&{t counsel have more than met their: 
hurden: of prot. In: that case, the Commission reiterated A 2 
exiterta trom thy: Suburban Propans:-order cited. ebove and 4 
affirmatively found:.that complaint counsel: had& met their 
burden. [See Beatrice Foods Co. , et al., "76 PTC 78, at 
pe. 820-621 (1969) 1. * */ In that case: the Commiiss ign. basically 
relied upon Kroger's market knowledge, the fact that’ it aiavt 
mot seek evidence of cost justification. from the various Set 
bidders, and the fact:that Beatrice's pricing to Kroger was. ae 
om a cost-plus basis, whereas Beatrice was selling. te 7 
competitors ona list: price~minus discount basis. which was 
not based upon actual costs. (Supra, at pp.. 820 and: 821) . gu ne 
In the present case we have almost the same elements oft 


a: 


proof, plus much more.. (See CF 86 and 84). For ileum 


+ adeeb 


the Beatrice- er case there was no communication between = 
at 


% aff'd sub-non., Kroger Co. v. Federal Trade Commission, 
8 ° Cc xe ’ cert. enie ° ve 
(1971). 
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the parties concerning cost justification. In the present 


case, not only did Borden submit detailed cost data, but in 
tendering its final offer, Borden informed ASP that it could 
only be justified on the basis of a meeting of competition. (CF 
82 and 84). This and a review of the other cited findings will 
show conclusively that the weight of the evidence is far greater 


in the present case than in Beatrice-Kroger.:. Since the 


Commission found affirmatively in that case that: complaint 
counsel had met their’ burden’ of proof and that: finding was 
affirmed by the Courts, it is then axiomatic: that: complaint 
counsel's burden has been met in the instant case. 

A&P's Cost Studies: ka bi 
Insofar as the efficacy and reliability of the: three 
cost studies of Mr. Havemeyer are concerned, complaint counsel 
will stand firmly behind the record as ‘summarized in Volume II 

of their Proposed Findings. It is quite clear that 

Mr. Havemeyer's studies do not: constitute reliable, probative 
and substantial evidence in light of the many errors, 
inconsistencies, inadequate analyses and failures to provide 
substantiating evidence as noted in Findings 6 through 31 in 
Volume II. There is frequently inadequate, or no, substantiat- 
ing evidence for his allocations. He has failed to make an 
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adequate study of Borden's records and operations. 

allocaticns also ignore important facts which would materially 
affect his computations. It is quite obvious that his admitted 
ignorance of Borden's operations and its bookkeeping procedures 
have had a devastating efSact on his calculations. -In addition 
to these most basic errors, Mr. Haveweyer has also: failed 

to properly classify the various store customers; determined 
AGP store costs improperly on an average store basis; failed 


to consider countervailing costs that may have been incurred 


for A&P alone; and allocated costs in a manner other than that 


in which they were incurred. He also ignored the fact that 
certain service provisions were not equally "available" to 
A&GP’s competitors and that, therefore, any difference was not 
.one of “difference in service," but rather, a “difference in 
availability." And lastly, his studies are conducted in such 

a manner that, in any event, they are limited in time and 

scope to only the individual months for which they were prepared 
and cannot possibly be applied to the entire periods of dis- : 
crimination, as proven in complaint counsel's case~in-chief. 

Purthermore, in this section of A&P's findings, it has 

not only misconstrued and mis-stated the record, but it has 
also deliberately contravened the clear and explicit Orders 


of the Judge. 
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oc Wisconsin Time Standards: A&P has inserted in its 
findings what it refers to as the "Wisconsin time standards” 

‘ and thus arrives at a conclusion concerning the amounts of time 
required to serve each of the stores in the Chicago and Hammond 
areas. (RAPF, Findings 541-565, 598-600, 626-644, 649-668, 
782-788, 831-843, 853, 856-859, 862(d), 863-864, 869-872, 

874, 876, 945-947). This is in direct disobedience to Orders 
of the Trial Judge dated November 22, 1974, September 19, 1974, 


September 16, 1974 and September 11, 1974. (See: Order On 


A&P's Motion For Reconsideration Of Ruling Based On The 


Solverson Time Standards; For Further Hearings On A&P's Case- 
In-Chief; And For Hearings ON A&P's Surrebuttal Case, dated 


November 22, 1974; and Order Denying A&P's Motion for 
Reconsideration of Ruling Re Solverson Time Standards, dated . 


en 19, 1974.) é a 
In A&P's present proposed findings only the names have been 

changed; the facts are identical. Now, instead of calling 

them the "Solverson time standards," A&P is attempting to 

inject the "Wisconsin time standards" as a part of this record. 

The facts of record which militate against this brash maneuver 


are set out in great detail in the above-cited Order of 


November 22, 1974. Such facts will not be repeated in detail 


OLUSLZ 
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here. For a complete review of the facts and arguments 


involved, see A&P's written motions of September 3 and 


November 4, 1974, complaint counsel's responses filed 
September 12 and November 14, 1974 and the Orders cited above, 
dated September 19 and November 22, 1974. For the Purpose of 
responding to the present proposed findings icin baine counsel 
will add only a few comments to those arguments. 

One of the most important observation in the Order of 
November 22, 1974 is at the bottom of the first page, where 
the Judge finds: 

During the presentation of complaint 


counsel's case-in-chief on June 29, 
1973, the testimony of Dr. Solverson 


costs was received, 
In cross-examination, certain works by 
Dr. Solverson purporting to contradict 
his testimony were identified: and 


received in evidence for impeachment 


urposes (RAPX 8 through 15). (Emphasis 
eaaedy : 


The order went on to point out the history of A&P's attempts 
to inject so-called "Solverson time standards" into this case 
and why such efforts must be denied. The same logic applies | 


again to A&P's present proposed findings. 
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saree 
A&P is still relying on RAPX 8-15, to sustain its posi- 

tion -- chiefly RAPX 9 and 11. These exhibits are still in 
evidence for only the limited purpose of impeachment. (See 
Order, supra). They still have not been shown to have any 
relevancy, competency or substantiality, insofar as Borden's 
Chicago area operations are concerned. 

- A&P attempts to evade this logic by a deliberate mis- 
statement of the testimony of Dr. Solverson. In RAPX 543, 
on p. 627 of its findings, A&P quotes Dr. Salverson as testi- 


fying "that the time requirements for effecting full and 


limited service deliveries ‘in Chicago would be the same as 


full service in wart A check of A&P's record citation 
(Tr. 1556) shows this allegation to be absolutely false. 
Dr. Solverson never, at any point in his testimony, ventured 
any opinion as to whether the times used in the Hisconsin 
manual (RAPX 9), or his thesis (RAPX 11) could be used in 
any other market. 

At the point in his testimony to which A&P cites, 

Dr. Solverson was testifying concerning the principle that 
the time requirements as between full service, modi ‘ed dre: 
service and drop service would become more similar as the 
volumes increased and that the big time differences occurred 


in connection with small volume deliveries. (Solverson, 
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Tr. 1554-1556). */ In connection with this principle he 
stated that he would expect these same relationships to 
exist in Los Angeles, Chicago or any market. (Solverson, 
Tr. 1556). 

He never, at this point or at any other point in his 


testimony, said that the "time standards" from the Wisconsin 


manual or his thesis were applicable anywhere else. _ (Solverson, 


Tr. 1543-1649). In fact, the very impeachment purposes for 
which these documents were allowed in evidence are ample 
evidence of why they cannot be so applied. A&P introduced 

the Wisconsin manual and Dr. Solverson's thesis into evidence 
in order to show disparities between his time study work, as 
between his thesis and the Wisconsin manual. (Solverson, 

Tr. 1601-1617). It was revealed in the course of such cross- 
examination that the thesis contained time observations 

from one additional company not included in the manual figures. 
(Solverson, Tr. 1601-1602, 1604-1605). As is pointed out 

in the cross~examination, this addition of only one company's 
Wisconsin experiences resulted in a difference in the so-called 
“time standards" as between the times included in the Wisconsin 
manual and those used in Dr. Solverson's thesis. (Solverson, 


Tr. 1604-1615). 


*/ In other words, that in large volume orders the time 
requirements for delivery under limited service and full 
service would not differ greatly. (Solverson, Tr. 1555-1556). 
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Moreover, the parochial nature of these “standards" is 
also clearly revealed in such cross-examination. Dr. Solverson 
revealed that he had trouble meshing the -ime study of the 
one additional company with the times included in the Wisconsin 
manual. He noted that there were differences in the defini- 
tions of the various service terms (modified drop and full 


service) as between this company and those developed in the 


Wisconsin manual. (Solverson, Tr. 1604-1606). This difference 


reflected itself, in Dr. Solverson's opinion, in different 
times as between the thesis and the manual. (Falls, Tr. 1617). 
Therefore, these "standards" could not be applied precisely 
even in the State of Wisconsin. */ Moreover, the manual 
shows, in and of itself, that there were material differences 
between Wisconsin and the Chicago market, insofar as service 
terms were concerned. The Wisconsin manual (RAPX 9} shows 
that one of the functions performed under "full service" in 
that State was "stamping merchandise." (RAPX 9, p. 2). This 
is an obviously time consuming function, since it requires 
the stamping of each individual item with the eeeaii price in 


each store. This service was not a part of "full service" in 


Chicago. (Pergler, Tr. 5651-5654; RAPX 35). Since there 


Tat 


bed Of course, this fact alone is fatal to A&P's position, 
ecause we cannot be concerned in this case with the 
validity of some vague "standard." We are concerned with 
‘the time it takes Borden to serve particular classes 6 
customers in the Chicago market area. * 
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have been no specific comparisons on the record of the various 
services performed under various definitions in the two 
separate market areas, there can be no telling what other 
substantial differences might be found if a more detailed 
comparison could be made. 

Furthermore, Mr. Havemeyer's own work shows that you 
cannot just lift "standards" from one market area and 
apply them to another market. */ During cross -examination 
as to certain findings made by him in a study for the State 
of New Jersey, Mr. Havemever had to admit that there were 
very substantial differences in both the fixed time per stop 
and the variable time per case, as between his New Jersey study 
and his Bowman Dairy study. lavemeyer, Tr. 8183-8187). 


Under these circumstances, it is clear that there is 


just no record basis for expanding the application of RAPX 


8-15, from the very limited impeachment purposes for which 
they were received, into broad, unlimited evidence of service 
times of Borden's operations in Chicago. Before such expansion 
of their applicability could be made, there would have to be 

a complete rehearing of the cost justification study of A&P 

to determine the competency, relevancy and materiality of 


the figures in RAPX 9 and 11 to Borden's operations and to 


*/ Again, as noted above, it is obvious that such “standards” 
Bear no relevancy to the facts in this case in any event, 
since they do not reveal Borden's serving times. 
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Mr. Havemeyer's studies. The prior pleadings in this case 
concerning the "Solverson time standards," as referred to above, 
and the Orders of September 19 and November 22, 1974, clearly 
point out why such re-opening of this hearing is neither 
necessary, nor appropriate. 

Accordingly, the proposed findings of A&P referred to 
in the beginning of this section are in direct contravention 
of prior rulings and should not be accorded any recognition. 
Similarly, in a few other places in its proposed findings, 

A&P has made passing mention of, or citation to, RAPX 9 and 

ll as evidence of service times of Borden and Borden's cost 
experiences. In view of the severely limited purposes for 
which these documents were admitted, such references are aiso 
improper and worthy of no recognition. (It would be virtually 
impossible in the limited time available, for complaint counsel 
to cite to each and every one of such references, but wherever 
they are found they are improper.) 

2. Mr. Havemeyer's Qualifications: With the utmost 
frequency, in the course of A&P's responses to Volume II of 
our proposed findings, it falls back on the slender thread of 
Mr. Havemeyer's expertise to "save the day," when there is 
absolutely no record evidence to support the allocations in 
question or rebut complaint counsel's criticisms. In this 


case, that is indeed a very ephemeral support. No matter how 
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extensive Mr. Havemeyer's experience in the dairy industry 
may be, it is uncontested that he has absolutely no expertise 
in Borden's operations and Borden's bookkeeping procedures. 
Nor, can he be considered an expert in Robinson-Patman cost 
justification studies. (CF II, Finding 3). 

Our proposed findings have noted, and A&P does not dis- 
pute the fact that Mr. Havemeyer did not base his studies 
upon any personal observations of Borden's operations. Further, 
it was pointed out, and not contested, that Mr. Havemeyer 
based his study upon a view of only a portion of Borden's 
records, which portion had been selected by someone else. He 
did not partake in this selection process and did not review 
the documentation to determine its completeness or representa~ 
tiveness. He was frequently unable to answer basic questions 
concerning Borden's operational methods and the manner in 
which Borden's accounting records were compiled. (CF-II, 


Finding 5). A&P has not attempted to rebut this evidence, but 


simply relies on Mr. Havemeyer's general experience within the 


dairy industry. 

Indeed, this is characteristic of A&P's cavalier approach 
to the question of substantiation at the trial. In general, 
no attempt was made to substantiate Mr. Havemeyer's assump- 
‘tions as to Borden's operations and bookkeeping procedures, 


through calling Borden personnel as witnesses. For a few 
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limited points, they did re-call Mz. Daube to the stand, and 
his testimony revealed just how shallow and mistaken 

Mr. Havemeyer's assumptions could be. [CF-II, Findings 9(c) 
(ii) n. 20, 9(£) (ii), 9(g) (viii), 15(a) (ix), 15(e) (i), 

15(e) (ii), 15(e) (vii), 20(e) (i), 20(e1 (ii), 20(e) (v), 

20(g) (ii) and (22). */ 

Nor can these defects be masked over by arguing that 
complaint counsel did not present any rebuttal evidence as 
to such points. Complaint counsel most certainly could not 
be expected to produce evidence as to points for which A&P 
had failed to carry its burden of proof. This argument of A&P 


is the same as that used in connection with the time standards -- 


that is, "since Mr. Havemeyer says they are relevant they should 


be allowed in the record and complaint counsel may then rebut 


them." That argument was appropriately rejected in connection 


with the "time standards" and is equally as worthless here. 


*/ A&P continuously argues that data concerning Borden's 
Operations was not available to them, when the record shows 
such was not the fact. Borden employees, A&P employees, and 
officials of competing stores were all still available. The 
missing data could, for the most part, have been supplied 
through such witnesses. Yet, no attempt was made by A&P to 
determine such basic questions as the effect of volume and 
other criteria on customer classification, Borden and 
customer experiences dealing with clerical costs, product 
waste, selling, merchandising, loans, credit, advertising, 
and the other aspects of Borden's operations and bookkeeping 
procedures at issue herein. 
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Complaint counsel rely on their Proposed findings to 
illustrate that many assumptions and "guesstimates" of 
Mr. Havemeyer were at the very least unsubstantiated and, 
frequently, clearly erroneous. The deficiencies pointed oi: 
therein have varying significance insofar as the numbers 
involved are concerned. However, most are quite substantial 
in impact, and all-combined they illustrate quite Clearly the 
lack of Mr. Havemeyer's expertise in Borden's operations and 
bookkeeping procedures, as well as his lack of expertise in 
the requirements for a Robinson-Patman cost justification 
study. 

The methodology employed by Mr. Havemeyer in his studies 
may be quite appropriate in establishing industry standards 
for state agencies, but it does not comply with the strictures 
of the cost-justification proviso of the Robinson-Patman Act. 
A reading of Volume II of complaint counsel's proposed 
findings and the testimony of Mr. Havemeyer, reveals that he 
has relied heavily in his studies on experiences of other 
dairy operations (often in other market areas, and without 
showing any relationship) in determining the costs of Borden's 
Woodstock operations. Yet other studies, including some 


conducted by Mr. Havemeyer himself, indicate this cannot be 


done where you are seeking costs of a specific company rather 
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than broad industry averages (standard costs). */ For instance 
in RAPX 245A, Mr. Havemeyer's report to the Virginia Milk 
Commission on a study conducted in that state, it is pointed 
out as follows: 

The cost of the three principal 

functions -- plant processing, 


distribution and in-store handling 
-- are independent. That is, a 


low cost processor could be either 

a low or high cost distributor; so, 

also, could a high cost processor. 

The costs of each of these functions 

are independent of those incurred by the 

customers (stores) to which merchandise 

is delivered. (RAPX 245A, p. II-4) 

(Emphasis added). 

From this statement it can be seen that there is a great 
range of possible differences between different aairy opera- 
tions. A particular dairy may range from a "low cost processor" 


to a “high cost processor." It can also range from a "low 


cost distributor" to a "high cost distributor." Moreover, the 


fact that it is at one end of the range in processing costs, 


does not mean that it is at the same level insofar as distri- 
bution costs are concerned. 

Under such circumstances, "standards" may have some 
meaning in the context of state milk control agencies, but 


they are most certainly meaningless under the very specific 


*/ It must be remembered that our inquiry must be directed 
at what Borden's costs were, not what they should have been 
("“standard" costs). (See Tr. 7678-7679). 
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cost justification standards set out in Section 2(a) of the 
amended Clayton Act. 

Under these circumstances, Mr. Havemeyer's computations 
cannot be considered an expert study of Borden's operations, 
especially when they are admittedly in direct and substantial 
conflict with internal cost accounting computations made, 
contemporaneously to the events in question, by Borden's cost 
expert under very serious and pressing business conditions. 

3« Me, Havemeyer's Studies: Complaint counsel have 
made a detailed analysis of Mr. Havemeyer's studies in Volume 
II of our proposed findings. No attempt will be made to 
repeat that analysis here. A review of those findings and 
the supporting citations will reveal their continued validity 
and impact. There are only a few of A&P's positions, in 
addition to those discussed above, which appear to merit 
additional comment. 

(a) Direct Material Costs - CX 4: A&P attempts to 
evade the impact of complaint counsel's proposed findings 
relating to direct material costs (CF II, Finding 9) by fall- 
ing back on the "expertise" of Mr. Havemeyer. (RAPX, Findings 


435-442). However, the record clearly shows that Mr. Havemeyer 


has no "expertise" with relation to this document. Mr. Havemeyer 


has insisted that he used Cx 4 because it did not include the 


Ex-Cell-O machine rental cost whereas CX 54 did. Complaint 
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counsel pointed out that Mr. Havemeyer was unable to cite to 
any evidence to support this conclusion as to either document. 
AGP in its reply finding (RAPF, Finding 440) takes umbrage 

at this. 

In support of the proposition that CX 4 does not contain 
such machine rental costs, A&P refers to CX 4F-Q in support. 
But the fact remains that there is no such thing as a CX 4F-Q. 
Further, the inclusion in A&P's appendix of a document which 


is so marked does not alter this point. If in fact Mr. Have- 


meyer is relying on this document, he is relying on a paper 


which has not been identified or authenticated on this 
record. Noone has been called to testify as to just what 
this document is. No amount of postulation or opinion can 
change this fact. Moreover, a review of the pages cited 
(CX 4H-I) of this "non-exhibit" does not reveal clearly and 
unequivocally that CX 4 did not include machine rentals. */ 
Testimony explaining this document, from someone knowledgeable 
of Borden's Wisconsin bookkeeping procedures would be 
essential to such a determination. 

Furthermore, even if machine rentals are not included 


in CX 4, there is no basis in the record for stating that 


s/ The document is included in A&P's Proposed Findings as 
an Appendix to Volume II. 
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they are in CX 54. The best that Mr. Havemeyer and A&P 


can come up with in this regard is that "Mr. Malone is likely 
to have included machine rental costs within the container 
costs" and that the machine rental costs are included under 
the category of container expense in Borden's record books. 
(RAPF, Finding 440; RAPX 67, Account 703-41). However, 
machine rentals are a separate and distinct sub-account in 
Borden's records (RAPX 67, Account 703-41-408) and are 

éasily broken out. Borden then refers to Cx 23G, prepared 

by Joseph Malone, to show that in that instance Mr. Malone 
did include the machine rental cost in with the container 
costs. (RAPF, Finding 440). However, A&P failed to note one 
very importa. fact. The container costs in CX 23G are sub- 
stantially higher than those in Cx 54. (Compare CX 23G 

and CX 54A). The quart container is almost a penny higher in 
CX 23G and the half-gallon and gallon containers are .4 cent 
and .5 cent higher respectively. Obviously, something extra 
is included in Cx 23G. */ That something extra is most 
likely the machine rental costs. 


A esnips 


bed Here the difference could not be due to an interim sost 
increase (as complaint counsel suggest was the case as 
between CX 4 and Cx 54 (CF-II, Finding 9] since CX 23G 

is for an earlier time period -- February 1965, as compared 
to September 1965 for Cx 54. 
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A&P's argumei:s concerning proof of the content of 
container cost under CX 4 and CX 54 are, therefore, just 
not substantiated. 

As a final non-seguitur, A&P concludes this argument 
with che astounding observation that it makes no difference 
whose view is acceoted on this point, since Mr. Havemeyer 
has included resital costs under processing anyway, and thus 
it has not been lost. (RAPF, Finding 441). This is just 
anes t The fact is crystal alos that Mr. Havemeyer's 


Calculations have excluded costs. If CX 4 and CX 54 neither 


contain machine rental cost, then the difference between 

container costs in CX 4 and those in CX 54 reflect only 

differences in the basic cost of containers as between these 
“ different plants and different years. The inclusion of an 
entirely separate cost, machine rentals, in an entirely 
different allocation cannot remedy this deficiency. More- 
over, no measure of general dairy industry expertise on the 
part of Mr. Havemeyer can substitute for evidence as to what 


these documents actually show. 


(b) Production Expenses: In this section, as in the 


case of all other allocations where complaint counsel have 


noted the defective analysis of Borden's accounts by 


Mr. Havemeyer, A&P simply ignores the question of such deficient 


analysis. There is not one single word in defense of 
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Mr. Havemeyer's failure to look at more than one month's 
accounts, or his failure to determine whether other expenses 
were incurred which should have been allocated thereto, or 

the fact that he made no attempt to determine whether the 
debits and credits in such accounts were typical, representa- 
tive and complete. (See CF-II, Finding 9(b) and RAPF, Findings 
443-477). In the main, A&P relies upon a meaningless comparison 
between CX 54 and CX 87A to support its position that Cx 54 

was inaccurate and Mr. Havemeyer's calculations are correct. 
(RAPF, Findings 449-459). In CX 87, Mr. Malone computed the 
per point, average production expense for all products 

produced and sold to A&P during the week of May 28, 1966. 


In CX 54, Mr. Malone computed the productions cost for each 


i 
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of the private label items and glass gallons for some time 
prior to September 1, 1965. (Compare CX 87A and CX 54B). 
There is just no way, on the basis of this record, that any 
meaningful comparison can be made of these figures. They are 
computed on an entirely separate basis, for entirely separate 
time periods. It is interesting to note, however, that in both 
instances the over-all calculations reveal A&P was receiving 
a below cost price. 

Insofar as processing costs are concerned, therefore, 
A&P has utterly failed to come to grips with the objections 
to RAPX 232 contained in complaint counsel's Proposed Finding 


9(b). 
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(c) Other Allocations: In each and every instance 
A&P has simply ignored complaint counsel's objections per- 
taining to the inadequacies and deficiencies involved in 
Mr. Havemeyer's examination of Borden's records and the selec- 
tion of the allocable expenses. Most certainly, Mr. Havemeyer's 
"expertise" cannot gloss over such failures. He has not 
even complied with his own accounting principles laid down 
in his instructions to the Wisconsin dairies, which require an 
examination of records over a period of sufficient length to 
cover cyclical and seasonal fluctuations. (See CF-II, pp. 
24-25, for example). 

Similarly, the other errors cited and documented by 
complaint counsel eas be swept under the carpet by a simple 
reference to "expertise." "Expertise" cannot overcome the 
clear and uniform evidence of record showing that the delivery- 
men's commissions are not related to the hours worked by a 
deliveryman, but rather to the volume he delivers. (CF-II, 
pp. 56, 116 and 188). Nor can "expertise" overcome the glaring 
omission's in Mr. Havemeyer's knowledge and experience relating 
to such matters as: his position on the treatment of product 


waste (CF-II, pp. 82-84, 136-140, 198-204); his selection of 


records and expenses dealing with Valparaiso (CF-II, pp. 243- 


248); and numerous other facts basic to his allocations. 


[For example, see CF-II, Findings 9(1), 15(n) and 27). 
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Moreover, Mr. Havemeyer cannot through "expertise" 
twist the facts of record so that they conflict with the 
record and simple logic. Thus, he cannot make bad credit 
risks of customers who stay within the normal 30 day credit 
period. (CF-II, pp. 226-227). Nor can he charge a class 
of customers with Borden's expense of carrying bad loans, 
when such customers have not received any loans from 
Borden. (CF-II, pp. 209-212). 

The bare assertion of "expertise" is simply another 
effort on the part of A&P to push onto complaint counsel the 
burden of proving or disproving A&P's own cost study. It 
tried the same tactic with the "time standards" and the 
"Ex~Cell-O" standards. But the fact remains that RAPX 232-234 
are A&P's exhibits, not complaint counsel's. It is A&P's 
burden to come forward with reliable, probative and substantial 
evidence to substantiate such cost studies. As demonstrated in 


our proposed findings, it cannot do so. 


(d) Valparaiso: A perfect example of the efficacy and 


effect of Mr. Havemeyer's "expertise" is his Valparaiso 
allocations. There he selects a Borden accounting record 
dealing with sales to independent distributors (not stores), 
without showing that it bears any relationship to Valparaiso 
nor, if it should perchance include the Valparaiso sales, 
that any of the expenses therein are attributable to the A&P 


store or Tittle store in question (since these stores were not 
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even the customers of the vendor who served them). (CF-II, 
pp. 243-248). Obviously, such a basic lack in evidentiary 
substantiation cannot be glossed over by some magic, with the 
word “expertise." 

Indeed, A&P actually admits the failure of Mr. Havemeyer 
to justify the Valparaiso discriminations, but argues that a 
single showing of price discrimination could not sustain a 
price discrimination charge under the Robinson-Patman Act. 
(RAPF, p. 918). In other words A&P is saying, "You wouldn't 
get us for just one price discrimination, would you?" But 
this is all Section 2 of the amended Clayton Act requires. 
It speaks of a violation where “either or any" of the purchases 
involved are in commerce. [Section 2(a), amended Clayton Act]. 

Nor is this an insignificant discrimination, amounting to 
over $14,000 in just 16 months against a major independent store, 
which purchased at least three time the volume from Borden 
as did the competing A&P store. (CF, p. 84 and Appendix II-1). 
Moreover, the record evidence, as reviewed above, reveals that 
A&P knew or should have known that the private label contract 


was unlawfully discriminatory. */ 


*/ Of course, as noted elsewhere in this response and in 
our original proposed findings, we have proven unlawful 
discriminations existed against a number of other substantial 
competitors of A&P also. 


OL)" GQ COMPLAINT COUNSEL REPLY TO RESPONDENTS' 
PROPOSED FINDINGS OF FACT 
(e) RAPX 244: A&P also relies on Mr. Havemeyer's 
work in RAPX 244 to support his position that the "media 
advertising" expenses used in the Hammond cost study were 
applicable to the entire line of Borden products, and not to 
just the few new products covered by the advertising. (RAPF, 
Pp. 897). Again Mr. Havemeyer's "expertise" is highly 
questionable. His examination on the preparation of RAPX 244 
reveals a very basic lack of knowledge as to the Borden records, 
sales, product identities, and the nature of the advertising 
which underlie his calculations. (Havemeyer, Tr. 9645-9656). 
Just the fact that these were all apparently new products 
which had just recently been introduced (Havemeyer, Tr. 9646, 
9650, 9654) would render the sales data contained in RAPX 244 
meaningless insofar as future sales projections are concerned. 
Thus, A&P's projections as to the potential for recoupment of 
advertising expenses from these products are worthless. 
Furthermore, this document was received in evidence despite the 
Judge's observation that "There are some serious questions on 
the probative value of the document ..." (Tr. 9656). A&P has 
not introduced any further evidence concerning the basic 


deficiencies therein, i.e., the particular sales and proper 


prices involved, the amount of sales and when they began, product 
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identification, and the nature of the advertising. (Havemeyer, 
Tr. 9645-9656). In view of Mr. Havemeyer's admission that 
companies do engage in advertising directed at only one product 
out of an entire line, complaint counsel's proposed findings in 
this regard are undisturbed. (CF-II, pp. 229-231). 


(f) Borden's Reduction In Routes On The O'Hare Branch 
Is Not Evidence Of Cost Justification: 
aa Ot tvicence vi Lost Justification 


A&P at several points in its findings alleges a reduction 
in the number of routes in the O'Hare Branch from 20 to 13 as 
the result of the private label program and urges that this is 
support for its cost justification arguments. (For example, 
see RAPF, pp. 558-642). This argument again fails to bear up 
under analysis. 

There is no testimony on this record stating that Borden 
was .able to reduce the number of its routes as the result of 
the limited service provisions in its contract with A&P. The 
evidence does reveal that Borden was engaged in a continuous 
process of route reduction since at least 1963. (Pergler, 

Tr. 5639; RAPX 40). This was a gradual and continuing reduc- 
tion. (See RAPX 76). 

There is also testimony of Mr. Pergler to the effect 
that Borden had been able to reduce the number of routes from 
20 to 13 after the inception of the private label contract 


with A&P, but he does not give the limited service provision 


credit for this reduction, nor does he indicate this was an 
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instantaneous process. (Pergler, Tr. 5639-5640). Instead, 
he noted: 


Now prior to the private label program 
our men served the A&P stores according 
to the demands of the individual [A&P] 
store managers, the result being that 
our man was probably driving over his 
entire territory a number of times. 
Once we got into the private label 
program with A&P, we had a more 

orderly method of serving the routes by 
laying them out in such a way that was 
most advantageous to us. 


Instead of jumping around to try to 
satisfy every individual [A&P] manager 
as to the time of delivery, we started 
at a given point and went right through 
to an ending given point, thereby saving 


a lot of time. (Pergler, Tr. 5639-5640). 


fOmnh ania 
Sn 


Thus any reduction in routes was not due to any differences 
in service as between A&P and its competitors. A&P's own 
witness, Mr. Pergler, on direct examination, ascribed this 
reduction to the elimination of an extra, special service which 
Borden had been providing to its biggest, most important cus- 
tomer; in obvious discrimination against its other retail store 
customers on its O'Hare routes. That is, it was no longer 
“jumping around" on its routes and thus "driving over [the] 
entire territory a number of times" for the benefit of the A&P 


store managers. (Pergler, Tr. 5640). */ 


*/ Moreover, Mr. Pergler's testimony does not reveal how 
Much of a part the already ongoing reorganization of Borden's 
routes had to play in this reduction. (See RAPX 76). 
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In further support of Mr. Pergler's testimony in this 
regard, it is noted that the route reduction was not an 
instantaneous accomplishment, as it would have been had the 
reduction revolved around a reduction in in-store services. 
Mr. Pergler did not say how long such reduction took, only 
noting that he "finally" reduced the routes to 13. (Pergler 
Tr. 5639). RAPX 76, p. 1, on the other hand noted that there 
were still 19 routes in March of 1966. These facts, coupled 
with Mr. Pergler's uncontradicted testimony, reveal that the 
so-called "limited service" provisions of the Borden-A&P 
contract were not the cause of the O'Hare route reductions. 

Tinally, : rey 
reductions in routes in any other Borden branch which can be 
related to the Borden-A&P contract. This again supports the 
evidence of record, introduced by A&P, showing that Borden's 
route reductions in its O'Hare Branch did not result from the 
"limited service" provisions of the private label contract. 
Therefore, the route reduction argument fails to support A&P's 
positions regarding substantial differences in service and 


cost justification. 


(g) Misleading Citations to Wixon and Mr. Lemberg In 
Connection With Overhead Expenses: 


Mr. Havemeyer applied the overhead (central office) 


costs, on a percentage factor basis, to only those branch 


functions included in his O'Hare and Hammond studies. 


ORIG” 
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(CF-II, pp. 157-158, 239 and 262). Complaint counsel contested 
this methodology on a number of bases, including the fact 

that the overhead costs were related to more than just these 
few branch functions and that they should be allocated to the 
segments of Borden's business to which they related, with any 
residual being allocated to all of the business activities 

of the home office. 

A&P takes issue with complaint counsel's position and cites 
in support of Mr. Havemeyer to Wixon, Accountant's Handbook, 
4th Ed., Fig. 11, p. 9.26, and to the testimony of Mr. Lemberg 
at p. 9500 of the transcript. (RAPF, p. 772). 

The citation to Wixon is unsupportive at tne very ieast 
and the citation to Mr. Lemberg's testimony is simply’ a mis- 
statement of the record. 

Figure 11 at p. 9.26 of the Wixon book is simply a 
suggested form of statement for comparing one year to 
another as to certain expenses (not limited to overhead 
expenses). Nothing therein has the slightest bearing on the 
allocation procedure to be followed in allocating general 
selling and administrative expenses. 

The citation to Mr. Lemberg is just not so. He is credited 
with stating unqualifiedly that the exact procedure followed 
by Mr. Havemeyer “is an almost universally followed practice." 


(RAPF, p. 772). He did not so state. What Mr. Lemberg did 
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say was that the allocation of central office, overhead 
expenses on the basis of a percentage of costs previously 
allocated “is the usual way to do it but I have to qualify 
that again only those that cannot be directly charged -- 

if you had some that must be directly charged then they have 
to be removed." (Lemberg, Tr. 9500). (Emphasis added). 

Mr. Lemberg's testimony does not conflict, and obviously 
agrees, with the authority to which complaint counsel referred 
from the Federal Register, which requires the allocation of 
home cffice expense to segments of the business to which they 
are related and the allocation of any reutdual to all of the 
business functions to which they apply. (CF-II, pp. 158-159), 
239-240, 296-297), 

With regard to such authority it is interesting to note 
that A&P would urge that the Federal Register citation is 
inapposite since it refers to accounting principles which must 
be followed by defense contractors. (RAPF, pp. 772-773). 

This only makes these criteria, which have been laid down by 
the "Cost Accounting Standards Board," all the more impressive. 
It is expected that these standards, which apply to such an 


important segment of our business world, would be grounded on 


generally accepted accounting principles, and represent an 


adaptation of those accepted principles to defense contracts. 
Moreover, the procedures recommended herein represent only 
simple logic. It is certainly deceptive and unprofessional 


to allocate costs to a particular customer, through a particular 
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function, if the cost bears no relationship to that customer 


or that function. 


(h) A&F's Response to | to Questions Concerning Classi- 
fication of Customers Averaging of A of A&P‘s Costs s, Etc. 


A&P's response to the defects in Mr. Havemeyer's work 
concerning Classification of customers, averaging of A&P's 
costs, failure to consider countervailing costs, failure to 
allocate costs in the manner incurred, failure to properly 
allocate overhead costs, and inapplicability of the studies 
to the periods of discriminations, as well as the unavaila- 
bility of the cost justification defense under the facts of 
this case, has been to side-step the gravamen of such arguments 
or ignore them completely. Thus, the sum and substance of 
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Volume II of our proposed findings are virtually untouched 


* 


by A&P's response. 


(i) Classification of Customers: A&P here simply ignores 


each and every fact related in our findings which illustrates 
Mr. Havemeyer's failure to properly classify customers. (RAPF, 
pp. 320-325). Indeed, there is simply no way A&P can explain 
away the deficiencies noted at pages 287-290 of Volume II of 
our findings, and in the underlying findings cited therein. 

It therefore engages in a meaningless rehash of the Borden 
case and attempts to show how Mr. Havemeyer complied with its 


strictures. Unfortunately for A&P, the facts of record will 
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not support its position. The limits in this case were not on 
A&P's ability to obtain data for a more specific classification 
of customers (RAPF, p. 324), but upon Mr. Havemeyer's 
unwillingness to face up to the overwhelming evidence of 
record revealing that there were various classes of retail 
grocery customers involved in this matter, even among the A&P 
stores themselves. (CF=-II, pp. 287-290). 

(ii) The Averaging of Costs For A&P Stores: Similarly, 
A&P simply side-steps the issue of averaging A&P's costs in 
Mr. Havemeyer's cost justification studies (RAPF, pp. 326-332A), 
instead of answering the specific objections raised by complaint 
counsel in Volume II of their proposed findings (pp. 290-293). 
First, A&P twists this discussion around to one of price, not 
costs, and argues that in any event an average price would have 


to be arrived at in dealing with a chain. Then, it argues that 


the Borden case allows averaging of costs. Both positions 


completely miss the mark. 

We are not concerned with the question of price at this 
point, but rather the question of cost. It is conceded that 
A&P will pay only one lump sum for its Unit milk purchases, 
whether the price quoted is an average one for all, or is varied 
for each store. That is not the problem here. 

At the other end of the proposition, when we determine 


whether a price discrimination is cost justified, the same 
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logic does not apply. If we ignore the different classes of 
customers within a chain, we are ignoring entirely different 
cost characteristics which can materially affect the results 
in a cost justification study. This is so because the high- 
service-cost characteristics of the small-volume, old-fashioned 
stores are being masked over by combination with the high- 
volume, larger, more modern stores. A particular competitor 
may be vying against a small, run-down A&P store with a high 
service cost, but the cost study will show it competing against 
a much larger, more modern supermarket. This is the logic of 
National Dairy Products Corporation, 70 F.T.C. 79, 193-196, 207 
(1966), (See CF=-TT. ov. 290-293). 

Nor, is this logic affected by the fact that the Commission 
accepted the averaging for the six corporate chains in 
National Dairy, but not for two voluntary groups. (RAPF, 
p. 232). The facts in that case reveal that only the two 
voluntary groups had small volume stores. This is why averaging 
of costs was improper for them, not because they were not 
chains. If all of the stores of such voluntary groups had 
belonged in the same class, averaging would have been legitimate. 


It is important to note that the Commission's language at pages 


194-195 of the National Dairy case, supra, is related to 


chains, not voluntary groups as such. 
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Moreover, this also is the obvious response to A&P's 
arguments at pages 330-331 of its Findings, where it discusses 
the Borden decision and the fact that averaging is permissible 
for classes of customers. With this, complaint counsel 


heartily agree. We do not argue anywhere in our findings that 


A&P stores, or the competing stecres, should be- each individually 
costed out. A&P is attempting to evade our entire point. 

The record clearly shows that A&P stores fell into more than 
one class of customer (CF-II, pages 287-293 and underlying 


Therefore, under the principles 


findings cited to therein). 


laid down in National Dairy, as well as the Borden case, A&P 


stores must ve properiy classified and tie Gitiesent Classes 


of A&P stores must be separately analyzed. Otherwise, a true 


cost comparison between A&P and its competitors cannot be 


made. */ 


(iii) Failure to Consider Countervailing Costs: Here 


A&P has simply ignored completely the specific factual allega- 


tions upon which complaint counsel rely. We therefore refer 


to our argument on pages 294 and 295 of our findings and to 


'*/ <A&P's argument based upon the Sylvania case (RAPF, pp. 
332-332A) is just not relevant. There the question was 
whether it was proper to aggregate costs on an entire line 
of products, not costs as between different stores. The 
study was accepted for reasons entirely unrelated to any 
issues in this case. 
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the findings cited therein, as proof of Mr. Havemeyer's 
failures in this regard. */ 

(iv) Failure to Allocate Costs in the Manner Incurred: 
A&P has never disagreed with this principle (See footnote 150 
on page 295 of CF-II) and it does not raise any argument 
thereto in its present findings. In effect, it argues through- 
out its findings that Mr. Havemeyer has allocated each cost 
in the manner incurred. The argument at pages 295 through 296 
of CF-II, with the citations to the underlying findings, belies 
this position. 


(v) Failure to Properly Allocate Overhead Expenses: 


As noted above in subsection (g), A&P's citations to Wixon 

and Mr. Lemberg's EN ee will not support Mr. Havemeyer's 
method of allocating overhead costs. Furthermore, A&P has not 
rebutted the facts set forth in Findings 15(h), 20(j) and 24(d) 


of Volume II of Complaint Counsel's Proposed Findings. 


(vi) Inapplicability to the Periods of the Discrimina- 


tion: Nowhere in A&P's findings and argument has it taken 


on the principle announced in the Utah Pie case, 386 U.S. 


*/ A&P does, in various parts of its findings refer to 
this argument in connection with various allocations, but 
generally dismisses it out-of-hand as having no merit. 
Unfortunately for A&P, simple logic and Mr. Rowe disagree. 
See CF-II, pp. 294-295. 
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685, 695, n. 10 (1967) which shows that Mr. Havemeyer's studies 
are so limited in time and scope that they are simply not 
applicable to the entire periods of discrimination proven in 
this case. (See pages 300-305 of CF-II). Complaint counsel 
have studiously illustrated the facts of record which command 


this result. Yet, A&P has not said one word which would 


detract from this position. 


(vii) Unavailability of the Cost Justification Defense 
Under Facts of This Case: Lastly, A&P attempts to shrug off 


complaint counsel's arguments concerning the availability of 
a cost justification defense based on the service terms of 
the Borden-A&P agreement. (RAPF, pp. 922-923). It argues 
that complaint counsel's position (stated at pages 297-300 of 
CF-II and in underlying findings) amounts to a reading of the 
"proportionally equal" requirement of Sections 2(d) ad (e) 
into the cost justification proviso of Section 2(a). This 
simply is not so. 

It is obvious under Section 2(a) of the Act that the 
differences in service upon which a cost justification study 
is. based must not be completely artificial. Such differences 
must be inherent in the nature of the dealings as between the 
different customers. If this is not so, then Section 2(a) is 


meaningless, since it can easily be evaded by arbitrarily 
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offering different service terms to different customers. 
Indeed, the Orders under which Borden and Bowman were 
operating in this area, as the result of the proceeding 
underlying U.S. v. Borden, 370 U.S. 460 (1962), recognizes 
this fact by requiring that optional methods of delivery be 
made available to all customers. (RAPX 51). This is signi- 


ficant support for complaint counsel's position in pages 297- 


300 and in Findings 15(b) (ii), 15(q) and 20(b) (vi) of Voiume II 


of our findings. 

A&P has simply failed to meet the gravamen of complaint 
counsel's findings in this regard. It is quite clear, that 
at the very best, no more than a 2% differential could be 
justified on the basis of service, since this is the full 
extent of the discount afforded to competitors based on the 
identical limited service. (CX 123 and 138; See CF 87-C and 
103-C). However, complaint counsel urge that even this much 
justification should not be allowed, since the limited service 
program of Borden was not, in realistic terms, made available 
to A&P's competitors. (See CF-II, Findings 15(b) (ii), 15(q) 
and 20(b) (vi) and argument on pages 297-300 for a full dis- 


cussion of this point). 
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(j) Conclusion: 

The objections to Mr. Havemeyer's studies, as noted in 
our proposed findings and in this reply, are so basic and 
so serious that the various citations of A&P to authorities 
such as Minneapolis-Honeywell, Standard Motor Products, 
Rowe, the Report to the FTC of its Advisory Committee on Cost 
Justification */, and others at pages 311-319 of its findings, 


are meaningless. None of these authorities endorse the 


acceptance of a cost justification study as defective as 


the present one. 


*/ The Report of this Advisory Committee was never adopted 
by the Commission, but this is irrelevant under the extreme 
conditions here. The recommendations therein could not lend 
any credence to the studies in this case. 
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PRELIMINARY STATEMENT 


This proceeding began with the issuance of a complaint 
by the Federal Trade Commission on October 8, 1971, against 
The Great Atlantic & Pacific Tea Company, Inc., (hereafter 
A&P) and Borden, Inc., (hereafter Borden). The complaint 
contains three counts. Count I of the complaint charges 
that A&P violated Section 5 of the Federal Trade Commission 
Act as well as the policy of Section 2 of the Clayton Act 
as amended, in the manner and method by which it negotiated 
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its price on private label milk. 1/ The complaint charges 
that when Borden tendered its final offer to A&P it informed 
A&P that the offer was being granted for the purpose of meeting 
competition but that A&P accepted the offer with knowledge 

that Borden had granted a substantially lower price than 

that offered by the only other bidder and without notifying 
Borden of this fact. 


Count II of the complaint charges A&P with a violation 
of Subsection (f) of Section 2 of the Clayton Act as amended 
by knowingly inducing or receiving discriminations in price 
which are prohibited by Subsection (a) of Section 2 of the 
Clayton Act as amended, from its supplier Borden. 


Count III of the complaint charges both Borden and A&P 
with a violation of Section 5 of the Federal Trade Commission 
Act by a course of conduct constituting a combination between 
them which had the tendency or effect of stabilizing and 
maintaining prices for milk and other dairy products. 


All of the violations alleged in the complaint center 
about the private label supply agreement entered into 
between respondents A&P and Borden under which Borden began 
private label sales to A&P's Chicago Unit's stores on or 
about November 1, 1965. Such sales continued under the 
agreement until February 1972. The agreement covered sales 
of milk and dairy products to more than 200 A&P stores 
located in a multistate area including portions of Illinois 
and Indiana. 


The illegal conduct described in Count I is alleged to 
have occurred during A&P's course of dealings with Borden 
leading up to the agreement, which dealings took place from 
late 1964 up until November 1, 1965. The illegal conduct 
described in Count II is alleged to have occurred during 
the same period and also during a later time period when 
the agreement was in force. In connection with the illegal 
combination alleged in Count III, complaint counsel limited 
their main period of proof to include November 1, 1964 through 
December 31, 1968. 


_l/7 Prehearing conference of May A955 2973 (Ths B.. S)x 
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After a number of prehearing conferences, hearings 
commenced on June 11, 1973 and continued with short inter- 
ruptions until March 27, 1975 when the record was closed 
for further evidence. 


Not only is this case one of great complexity but its 
dimensions as well are extraordinary. In addition to the 
more than 110 hearing days expended, the scores of witnesses 
heard, the stipulations received, the hundreds of exhibits . 
aggregating about 10,000 pages received, and the more than 
11,900 transcript pages of testimony and argument, counsel 
for the parties have submitted for my consideration briefs 
totaling more than 2,000 pages which, considering the limited 
time given for such endeavor, are most commendable. 


Any motions not heretofore or herein specifically ruled 
upon, either directly or by necessary effect of the conclu- 
sions in this initial decision, are hereby denied. 


The proposed findings, conclusions and briefs as submitted 
by the parties have been given careful consideration and to 
the extent not adopted by this decision in the form proposed 


or in substance are rejected as not supported by the evidence 
or as immaterial. 


References to the record are made in parenthesis using 
the following abbreviations: 


CX - Commission's Exhibit; RAPX, - A&P's Exhibit; 
Ans. - Answer; Tr. - Transcript of the Testimony; 
DTR - Malone Deposition Transcript, CX 262; Comp. 
Complaint; Adm. - Admission. 


Having reviewed the record in this proceeding and 
having considered the demeanor of the witnesses as they 
testified, together with the proposed findings, conclusions 
and briefs submitted by the parties, I make the following: 


FINDINGS OF FACT 
A. A&P's Identity and Business Nature 


1. Respondent A&P is a corporation organized, existing 
and doing business under and by virtue of the laws of the 
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the State of Maryland, with its principal office and place 
of business located at 420 Lexington Avenue, New York, 
New York (Comp. Par. 1; Ans. Par. Ade 


2. Respondent A&P is now and for many years has been 
engaged in the operation of a large chain 
During the middle 1960's A&P ranked fir 
terms of sales am Smith, 
1340). 36 
states of the United States, and 
Canada. It also operates an 


year ending February 

dollars (Comp. Par. 2; Ans. 
Par. 1). A&P stores carry a full range of grocery and related 
Products, many of which are purchased by A&P from other 
national sellers of goods and are shi ped to A&P across state 
boundaries (CX 218K, F; Smith, Tr. 1387-1388; Schmidt, 
1677-1678). A&P also manufactures 
label products in its 
(Smith, Tr. 
label produc 


3. At the time of the private label agreement which 
is involved in this case, A&P's Chicago Unit encompassed 
the States of Iowa, Indiana and Illinois (including the 
Chicago metropolitan area). It operated approximately 
260 stores. In 1969, the Unit became a Division which was 
comprised of 236 stores age Par. 23; Ans. Par. 1; Schmidt, 
Tr. 1675; Bartels, Tr. 1 53-1854). 


4. Products sold through A&P's Chicago Unit stores were 
procured under the supervision and control of the Head Buyer 
located in Chicago who, for most of the 1964-1969 period, 
was Mr. Elmer Schmidt (Schmidt). He was also personally 
responsible for the Unit's Purchases of dairy products 
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except for cheese (Schmidt, Tr. 1667-1669). During the 
middle 1960's Borden was the principal supplier of dairy 
products to A&P's Chicago Unit and supplied about 95 
percent of that Unit's requirements (Schmidt, Tr. 1678). 
Sales of dairy products by Borden to A&P's Chicago Unit 
amounted to millions of dollars annually with purchases of 
eleven of the most important items amounting yearly to 


somewhere between 5 and 6 million dollars (CX 263B; Schmidt, 
Tr. 1679). 


5. It was A&P's Chicago Unit which was involved in the 
private label agreement with Borden here at issue. And 
although A&P Headquarters in New York gave final approval 
to that private label agreement, and reviewed the reliability 
of the supplier chosen “smith, Tr. 1347), the private label 

' negotiations themselves were handled primarily at the Unit 
level (Smith, Tr. 1355-1356; Archer, Tr. 1232-1233). Indeed, 
it was A&P's Unit Buyer, Schmidt, who was the principal 
company official involved for A&P in the Chicago private 
label negotiations (Bartels, Tr. 1865). Schmidt undertook 
these negotiations as part of a planned move toward private 
label originating at A&P's New York Headquarters (Bartels, 
Tr. 1862-1863; Smith, Tr. 1351-1352). 


6. The A&P Chicago Unit was one of four Units comprising 
the A&P Middle Western Division which included among other 
areas Milwaukee, Wisconsin (Smith, Tr. 1344; Bartels, Tr. 1857). 
Mr. Ira Bartels (Bartels) was A&P's Director of Purchases for 
the Middle Western Division from 1964 until ae and supervised 
the activities of Schmidt (Bartels, Tr. 1853-1 sh, 1858; 
Schmidt, Tr. 1673-1674). 


7- During the middle 1960's A&P was composed of between 
five and seven divisions consisting in all of 32 Units. In 
charge of purchases of each Unit was the Unit Buyer such as 
Schmidt of the Chicago Unit. The Unit Buyer reported directly 
to the Divisional Purchasing Director, such as Bartels of the 
Middle Western Division, who in turn reported to the Division 
President and to the National Purchasing Director located in 
New York City Headquarters. Similarly, the Unit Sales Manager 
reported directly to the Divisional Sales Director who in 
turn reported to the Division President and to the National 
Director of Sales located in the New York City Headquarters 
(Smith, Tr. 1336-1337; CX 258). In 1969 the Unit-Division 
setup was abolished and A&P created 32 Operating Divisions 
so that, the Chicago Unit became a Division. Bartels was 
designated Purchasing Manager when the Chicago Unit became 
a Chicago Division and Schmidt was designated as Buyer and 
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later as Administrative Assistant (Bartels, Tr. 1853-1854; 
Schmidt, Tr. 1663-1664). When Bartels left the employment 
of A&P in 1970, Mi. Edmund Bayma (Bayma) became Purchasing 
Director of the Chicago Division Fe nog Tr. 5918). 


B. Borden's Identity and Business Nature 


8. Respondent Borden (formerly The Borden Co.) is @ 
corporation organized, existing and doing business under 
and by virtue of the laws of the State of New Jersey with 
its principal office and place of business located at 


e77 Park Avenue, New York, New York (Comp. Par. 4; Ans. 
Par. 15-4). 


9. Respondent Borden does business throughout the 
United States and in Canada (Minkler, Tr. 88; Archer, Tr. 1203). 
As of December 31, 1969 Borden held a 100 percent voting power 
in about 22 subsidiary corporations and possessed about 200 
plants that were managed by four Operating Divisions (Comp. 
Par. 5; Ans. Par. 15-5). Its Dairy and Services Division 
conducts a dairy business in which the chief trade name is 
Borden. Borden's net sales in 1969 as well as in 1970 amounted 
to over 1.8 billion dollars (Comp. Par. 5; Ans. Par. 15-5). 


10. In the course of its business Borden owns, maintains 
and operates receiving stations, processing and manufacturing 
plants and distribution depots located in various states 
from which it sells and distributes its products. Borden 
sells its milk and other dairy products to various purchasers 
including retailers. Most of its retailer-customers resell 
to consumers and certain of its retailer-customers are in 
competition with other of its retailer-customers (Comp. Par. 8; 
Ans. Par. 15-8). - A&P, whom Borden served in the Chicago 
and Northwest Indiana area during all of the time involved in 
this case, is now and has been in active competition with 
certain other corporations, partnerships, firms and indi- 
viduals also engaged in the purchase for resale and resale 
of grocery and household products including milk and certain 
other dairy products (Comp. Par. 3; Ans. Par. 15-3; A&P's 


Adm. dated March 12, 1973, p. 4, 5; Gintert, Tr. 242; 
Barney, Tr. 3688). 


11. From the early 1960's through the end of 1966 
Borden managed certain of its dairy operations through its 
Chicago Central District or Division which included Chicago, 
Illinois, the northern part of Illinois, part of Iowa, part 
of Minnesota, most of Wisconsin, part of Michigan and the 
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northwestern corner of Indiana (Minkler, Tr. 88). The 
Chicago Central District Management Group consisted in 

part of Mr. Ralph Minkler, President (Minkler); Mr. Joseph 
Malone (Malone), Vice President, Regulatory Controls (and 
formerly Comptroller); Mr. Gordon Tarr Ces Sales Manager 
for Chain Stores; and Mr. Orville Gose (Gose), Regional 
General Manager (Minkler, Tr. 88, 111-113; Tarr, Tr. 843; 
Gose, Tr. 1037). After 1966, Borden's Chicago Central 
District was merged into its Midwest District in Columbus, 
Ohio. Minkler retired in December 1966 but Malone, Tarr 
and Gose remained (Minkler, Tr. 87, 279, 331; Cx 262 
Malone, DTR. 6, 7; Tarr, Tr. 842; Gose, Tr. 1067). 


12. Minkler reported to the President of Borden's 
Milk and Ice Cream Division in Borden's New York Headquarters. 
That post was first filled by Mr. Harry Archer (Archer) who 
was succeeded in the middle 1960's by Mr. Pentz (Minkler, 
Tr. 98, 126; Archer, Tr. 1203-1205, 1207-1208; cx 292 p. 2). 
After Chicago Central District's merger into the Midwest 
Division, Borden's Chicago personnel reported to Mr. Patterson, 
President of Borden's Midwest District in Columbus, Ohic, 


who in turn reported to Borden's New York City Headquarters 
(Gose, Tr. 1059). 


C. Commerce 


13. A&P admits that it has been and is now engaged in 
"commerce" as that term is defined in the Federal Trade 
Commission Act and amended Clayton Act (Ans. Par. 2; Adm. 
dated September 27, 1972, p. 7, Sec. III, 1-2). A&P also 
admits transporting across state lines goods which it had 
produced or processed in one state for sale through its 
stores in other states. Its Chicago Unit included stores 
in the states of Illinois, Indiana and Iowa (Schmidt, Tr. 
1665,1674) and advertised in newspapers distributed in 
both Illinois and Indiana. 


14. Borden also admits that it has been and is now 
engaged in "commerce" as that term is defined in the 
Federal Trade Commission Act (Adm. filed March 19, 1973, 
p. 11 Sec. III-3). It also admits that it regularly 
transported raw milk from one state to another and that 
its plants received in excess of 10 percent of their raw 
milk supply from dairy farms in states other than those in 


which the plants are located (Adm, filed Ma 1972, p. 4 
Borden advertises national ly (eg 212M; Cx AY uy . oO et te or 


Woodstock, Illinois, plant obtains much of its raw milk from 
Wisconsin (Minkler, Tr. 104). After processing, the milk 
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and dairy products are shipped outside the state and 
outside the Federal Milk Marketing Order areas. The 

same Woodstock, Iliinois, plant produced substantially 
all of the private label products sold to A&P under the 
private label agreement involved here, a great many oc“ 
which products were then distributed to A&P stores in 
Indiana (CX 62; CX 263; Adm. filed May 5, 1972, p. 5). 

In addition to the Woodstock, Illinois, plant, Borden's 
Chicago Central District operated milk plants in Indiana, . 
Iowa and Wisconsin (Minkler, Tr. 88). 


15. A&P, pursuant to the private label agreement, 
purchased milk and dairy products from Borden for its 
grocery stores both within and without the state of 
Illinois (CX 62; CX 182; cx 187; cx 263). Borden, to 
fulfill the private label agreement, obtained part of its 
milk from out-of-state and processed certain milk and dairy 
products in its plant at Woodstock, Illinois (Adm. filed 
May 5, 1972, pp. 45), Borden then shipped said products 
across state lines to be delivered to A&P's out-of-state 
stores. 


16. Woodstock, which opened in 1964 and was in full 
production by 1965 or early 1966, received its raw milk 
from the Chicago Milk Shed which extends through Wisconsin, 
Illinois and Indiana (Minkler, Tr. 104-105, 110; Adm. filed 
September 29, 1972, p. 8, Par. III-5; cx e118, PD, G: 
Minkler, Tr. 99-100). 


17. Borden's practice in connection with its Woodstock 
operations was to purchase raw milk as needed for the expected 
demands of its customers, process it and deliver it to its 
customers as quickly as possible. Milk was not stored at 
Borden's Woodstock plant more than approximately 24 hours 
oes this process (Borden Adm. dated March 15, 1973, 

“IIlI-20; Minkler, Tr. 108-109). At the processing plant milk 
was inspected, cooled, standardized and in some cases fortified 
pasteurized and homogenized (Minkler, Tr. 107-109; Tise, 

Tr. 5834-5837). Processing of the major fluid milk items - 
milks and creams which accounted for over 70 percent of 
Borden's sales (RAPX 75) - is a nearly instantaneous mechanical 
nrocedure which does not alter the product's chemical compo- 
Sition (Tise, Tr. 5834-5837; Graham, Tr. 7078-7079; Minkler, 
Tr. 107-108). Pasteurization is required before milk can 

be shipped in interstate commerce (Tise, Tr. 5829-5830; 

Graham, Tr. 7972). Borden sells milk to a wide range of 
customers including retail stores. Such customers are also 
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located in states other than the state of Illinois in 

which Woodstock is located (Minkler, Tr. 114; Malone. 

NK, 23-24). A substantial amount of the milk and dairy 
products processed at Woodstock was distributed through 

the Hammond, Indiana, Distribution Depot (Minkler, Tr. 
102-103; Malone DiR. 26-28). The Hammond Depot primarily 
served customers in the state of Indiana (Minkler, Tr. 103). 
Among, Borden's customers in this area were a number of A&P 
stores. 


18. All of the acts and practices described above are 
and were performed in a constant current of commerce with 
raw milk flowing across state lines into Wooistock and 
processed milk and dairy products flowing across state 
lines to Borden's various customers including its largest 
chain store customer in the area, the retailer A&P. 


D. The Negotiations 


19. In late 1964 A&P decided to explore the possibility 
of selling private label milk and dairy products in the 
stores of its various divisions. Mr. Herschel Smith (Smith), 
A&P's Headquarters Dairy Buyer, held a meeting in New York 
City at which he explained A&P's new New York private label 
milk program and instructed the company's divisional purchas- 
ing managers to discuss with Unit Buyers the possibility of 
instituting similar private label programs in their various 
areas (Smith, Tr. 1350-1352; Bartels, Tr. 1862-1864). A&P's 
Middle Western Division Purchasing Director, Bartels, 
attended this meeting. Shortly thereafter and pursuant to 
these instructions he instructed A&P's Chicago Head Buyer, 
Schmidt, to initiate negotiations with Borden for private 
label milk (Bartels, Tr. 1862-1865). 


20. Schmidt, A&P's Head Buyer for its Chicago Unit, 
was in charge and conducted the ensuing negotiations. Bartels; 
A&P's Middle Western Division Purchasing Director, supervised 
and was kept informed of Schmidt's over-all activities 
(Schmidt, Tr. 1668-1669, 1683; Bartels, Tr. 1865-1866; cx 12A). 


21. Minkler, the President of Borden's Central District, 
was in charge of the ensuing negotiations for Borden. Minkler 
made all the decisions as to what to offer A&P and how to 
proceed. He communicated with. Schmidt or Bartels on Amp pgtant 
occasions (Minkler, Tr. 123-125, 201-203, 225-228, 247-248; 

CX 7; Tarr, Tr. 885-887). 
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22. Minkler was assisted during the negotiations by 
Malone, Borden's Central District Vice President for 
Government Controls and Borden's expert cost accountant. 
Malone was very knowledgeable concerning all aspects of 
Borden's production and distribution expenses in the 
Chicago area and counseled Minkler concerning Borden's 
costs of serving A&P during the entire course of the 
negotiations (CX 262, Malone DTR. 6-8, 10-15, 29-32, 393 
Minkler, Tr. 111-113, 309-310; CX 42, 54). Malone prepared 
all of Borden's costs analyses and most of Borden's private 
label proposals to A&P (CX 14, 18; 21, 23-28, 36, 42, 4, 
62, 87). He was extremely well respected and was relied 
upon by both Borden and A&P officials (Minkler, Tr. 309-310). 
A&P's Bartels testified: "Ihe Borden company...had...very 
sophisticated cost accounting and legal departments" 
(Bartels, Tr. 1894A). 


23. Tarr was Borden's Central District Chain Store 
Sales Manager and handled most of the line contact with 
A&P during the negotiations. Tarr spent about 80 percent 
of his time servicing the A&P account (Tarr, Tr. 8 5-846, 
848-850, 876-878). 


o4. Around November 1964, A&P asked Borden to submit 
a private label offer for Chicago. Minkler and Malcne 
immediately prepared a Borden proposal which granted A&P 
a 1 cent discount per half gallon of private label milk 
provided A&P would accept drop delivery and limited service, 
that is, store door delivery with no in-store service, no 
special deliveries, and no returns except for inferior or 
defective products (CX 5, 6; Minkler, Tr. 133-134; CX 262; 
Malone, Tr. 32-33). The offer was transmitted to Borden's 
New York office in late November 1964 and turned over to 
A&P in New York on December 2, 1964. &P refused this 
offer (CX-5, 6, 7F, 12; Minkler, Tr. 133-137, 140-142; 
Archer, Tr. 1209-1212). 


25. Although Borden's profit margin in the Chicago 
area might be cut by a reduction in its price on private 
label products it could not refuse to make such a reduction 
because it was dependent on continuing to serve A&P (CX 7D-F). 


26. Borden was also concerned with A&P's possible 
retailing plans for private label milk. A&P was in the 
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initial stages of implementing a nation-wide plan to install 
private label milk in its stores (Smith, Tr. 1350-1353). 

In some areas, including Columbus, Ohio, Dayton, Ohio, and 
Dallas, Texas, A&P had introduced private label milk at a 
lower out-of-store price than advertised label milk (CX 8G-I; 
Miller, Tr. 5975-5976, 5978). Smith of A&P had discussed 

at least some of the cities with Archer in connection with 
A&P's private label plans for Chicago (CX 7F). Borden felt 
that if A&P followed this policy and introduced private label 
milk at such a differential in Chicago a price war would 
follow and its profits would be destroyed (CX 7D-F; Minkler, 
Tr. 154-157). 


27. Minkler prepared a new private label offer to 
A&P which granted a 2-cent per-one-gallon price reduction 
which Borden tendered to A&P in late January but which was 
also refused (CX 7G-I, 9, 11, 12). 


28. On February 5, 1965, Smith of A&P requested A&P's 
Chicago Office to take over the negotiations. Bartels turned 
the matter over to Schmidt and he in turn called Tarr of 
_ Borden to request an offer (CX 11; Schmidt, Tr. 1688; Tarr, 
Tr. 849-851). 


29. Schmidt told Borden that "he very much appreciated 
the sensitiveness of this market". He added that Borden 
"had to be right" if A&P was not to put its private label 
business out for bids (CX 12). 


30. Borden thereupon prepared a full and complete offer 
to sell private label milk and dairy products in the Chicago- 
Calumet area of Illinois and Indiana (CX 14). The Chicago- 
-€alumet area encompassed the A&P stores in the Chicago area, 

its immediate Illinois suburbs and the Calumet area of 
Indiana, including Gary and Hammond, Indiana. This area 
was served by a number of Borden distribution branches 
including Borden's O'Hare Branch at Irving Park, Illinois, 
and Borden's Hammond Branch at Hammond, Indiana (CX 262, 
Malone DTR. 72; Gose, Tr. 1072-1073; RAPX 68). Tarr 
delivered the offer to Schmidt on February 9, 1965 and 
discussed it with him (Tr. 850-852). Borden's new offer 
granted A&P a discount of 2.55 cents per-half-gailun off 
its then current price and cciimensurate reductions of the 
other 5 main items taken by A&P which products eccounted 
for 70 percent of A&P's total sales of milk in the Chicago- 
Calumet area. Borden also quoted a private label price on 
5 by-products. This offer indicated that Borden would realize 
only .45 cents per-quart gross profit on sales of the main 
homogenized Vitamin D miik products (CX 14D). 
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31. $In May, Schmidt asked that Borden come up with 
a private label program for areas outside of A&P's Chicago- 
Calumet area. Such outside areas extended north to the 
Wisconsin state line, west into Towa, south almost as far 
as Peoria, JTllinois and east beyond South Bend, Indiana 
to Goshen, Indiana (Tarr, Tr. 856-857; CX 18c, E, G, L). 
Borden prepared such an offer setting different prices for 
each zone of A&?P's outside areas for each product offered 
under private label for Chicago (CX 18, 17B, ¢). 


32. A&P was not interested in having only some of 
its stores in Illinois or Indiana supplied with private 
label milk. Tater, when Bowman was invited to bid, a 
list of all the A&P stores in Indiana, Iowa and Illinois 
was given it (Cannon, Tr. 6126-6127). The Dean Dairy 
was rejected when it bid only on Indiana stores (Schmidt, 
Tr. L711). It is thus clear that the private label 
arrangement of A&P with its supplier was unavoidably 
interstate in character and that sales of milk to A&P 
stores in Illinois would be made only if A&P stores in 
Indiana were also served by the supplier. 


33. Borden's May offer (CX 18-0) shows that the dairy 
expected to lose money on its sales of gallon containers of 
milk and that its gross profit on half gallons to be only 
-ll cents. Its total gross profit from sales of the higher 
volume containers (gallons, half-gallons and quarts) would be 
only $76.89 per week. The gross profit referred to takes 
into account only the cost of raw milk, containers, production,’ 
route delivery expense and other distribution expense. 


34. A&P's business represented more than 55 percent of 

Borden's wholesale route business in the Chicago area and 
25 percent of its Woodstock plant production. Borden could 
not, therefore, afford tc lose the A&P busin: ss by refusing 
to lower its prices to A&P (CX 7F, 42 A-D). At the same 
time Borden feared that A&P might cut its out-of-store price 
for private label milk below the market price for advertised 
label milk (CX 7=D, EH: Minkler, Tr. 155-157). Actualiy, 
A&P was selling private label milk at a reduced out-of-store 
price in two out of the three areas studied (CX 8 G-J) and 

ad introduced private label milk at a reduced price in Dayton, 
Ohio in February 1965 (Miller, fr. 5975-5976). Consequently, 
Borden believed that if A&P created such a differential the 
market price for advertised label milk would break and a price 
war would result (CX 7E). Such a price war had been experienced 
by Minkler and Malone in Wisconsin a year earlier and in 
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Chicago during the 1950's (Minkler, Tr. 155-156; Malone 
DIR 97-99; Soberg, Tr. 2753, 2754-2764). Such a price 
war would not only reduce profits of all dairies in the 
area but Borden particularly, because of its investment 
in the new Woodstock plant which cost over five million 
dollars (CX 13J). Many of the other dairies in this 
area were older and fully depreciated and thus had 
substantially lower fixed costs (Schaub, Tr. 3110-3111). 
Thus, if Borden reduced its price and A&P followed sui 

at retail level for private label milk, a price war might 
ensue and reduce Borden's profit. If Borden refused A&P's 
request for lower prices Borden would lost A&P's business 
and the volume necessary to operate Woodstock efficiently. 
Neither position was desired. 


35. On May 25, 1965, Tarr and Malone delivered Borden's 
offer for the outside areas to A&P and discussed Borden's 
position with Schmidt Ny 19A). Borden pointed out that it 
expected almost no profit from the A&P contract but that it 
was presenting such a bid because A&P's business was vital 
to Borden's efficient use of its Woodstock plant. Schmidt 
pointed out that A&P's goal in its private label program 
was to increase its gross margin on milk. The Borden 
representatives, however, warned that this could not be 
accomplished if A&P reduced the price on private label 
milk, citing a price war that had occurred in Wisconsin 
as the result of private label pricing (CX 19E, F; CX 262; 
Malone DTR 97-98). 


36. In July 1965 A&P asked Borden to revise its May 
quotations for the outside areas to take account of possible 
savings in delivery costs. On July 26, Tarr delivered the 
revised quotation to Schmidt (Tarr, Tr. 863-865; CX 21). 


37. On July 26, 1965, Bartels of A&P met with Minkler 
to discuss Borden's costs and to push for lower prices. 
Bartels wanted * . know why Borden's Chicago costs were higher 
than its New York costs and Minkler agreed to review the 
matter (Tarr, Tr. 863-869; CX 21, CX 22A-D, CX 25B). 


38. Malone prepared a written response to Bartels! 
questions (CX 23-25A). This response indicated that the 
primary reason for Borden's higher costs in Chicago was 
that Borden's Chicago delivery costs were higher in that the 
Chicago dairy drivers were paid substantially more than their 
New York counterparts; that union limitations on types of 
delivery and stricter health regulations limited efficiencies 
in delivery in Chicago; that A&P stores in New York made 
larger average purchases; and that there was a greater density 
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of AXP stores in New York. Malone concluded that Borden's 
gross margin per quart would be .36 cents not -45 cents 
as previously celculated and pointed out that this margin 
figure did not include anything for either overhead or 
burden (CX 23C-G, 24D). This cost study was submitted by 
Minkler and Malone to Bartels on August 6, 1965, and 
discussed with him (Minkler, Tr. 202-203; CX 262, Malone 
DTR 114). 


39. Again, in August, A&P requested Borden to lower 
its offering price on some of the by-products. On August 13, 
Tarr presented Schmidt with a new revised bid for both the 
Chicago-Calumet area and A&P's outside areas (CX 31, 36, 37). 
The new bid focused on A&P's profit as a result of the private 
label contract indicating that A&P's costs would be reduced 
some $419,000 (CX 37A-F, CX 36; Tarr, Tr. 869-871). 


40. Nevertheless, Schmidt told Tarr that A&P was not 
satisfied and had decided to put the matter out for bids 
(Tarr, Tr. 871-873). Tarr had told Schmidt at various times” 
that some dairies in the area might bid under their cost 
to get A&P's business (Tarr, Tr. 872). On August 18, 1965, 
Minkler told Bartels that other dairies might submit bids 
which included only out of pocket or direct costs leaving 
out all fixed charges, on the theory that these costs were 
already covered by their present business (Minkler, Tr. 213- 


214). Nevertheless, Bartels indicated that he was proceeding 
to get other bids. 


41. Malone calculated that if Borden lost A&P business 
Borden's gross profit would be reduced more than 1.6 million 
dollars per year compared to the . label price reduction 
of some 400 thousand dollars (CX 42A-D, CX 262, Malone DTR 
122-123). 


42. During the latter half of August A&P asked Bowman 
Dairy, Dean Milk Co. and Sidney Wanzer & Sons to submit 
bids for A&P's business. Wanzer was not interested and the 
Dean Milk Co. submitted a bid for a part of Northern Indiana 
only, an area which A&P did not. want served separately from 
Chicago (CX 45, 51A-C; Schmidt, Tr. 1711). 


43. Bowman Dairy submitted an offer to A&P (CX 50). 
Schmidt immediately telephoned Tarr and told him that 
Borden's bid was "so far out of line that it is not even 
funny. You are not even in the ball park...this bid is 
so far different from yours that there isn't any comparison" 
(Tarr, Tr. 873-874). Schmidt added that eyen if Borden's 
promotions and cther assistance were valued at $50,000 per 
year "this would not be a drop in the bucket” (Tarr, Tr. 874). 
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44, The next day, September 1, 1965, Schmidt met with 
Tarr and told him that the new development was "terrible" 
and that Borden's bid was "nowhere near", to which Tarr 
replied that some bids might "be screwy" and that he didn't 
see how anyone can sell any cheaper than Borden (Tarr, Tr. 873- 


874). 


45, Malone had computed what a bid based upon direct 
costs only would be. Borden also knew that losing the A&P 
account would cost it about 1.6 million dollars per year. 
As Minkler explained (at Tr. 225-226): 


This became not a matter of logic in many 
respects. It was a matter of struggling to try 
to guess again what might have been put in there 
by a competitor. I must tell you that it was. 
just largely [pure] guess. We had the $410,000 
ea in, we were clearly told that an additional 
$50,000 wouldn't begin to cover the difference, 
there are [the] fac*s that we had to consider. 


In addition to that, we had this figure of 
one million six hundred some thousand dollars 
that it would cost us if we lost the business. 
We had to weigh that, and at some point, I said 
that it seemed to me that we had to consider 
doubling this $410,000 figure, and you could 
ask me all night how I arrived at that, and I 
wouldn't be able to tell you except that we 
were just determined that we had to save this 
volume for this brand-new plant that we were 
just bringing on stream. 


We were really desperate and by that time, 
we were pretty well convinced that the approach 
by the competitor had been on an anyhow account- 
ing basis, they were going to get it and correct 
their problem later on, we rationalized, so I again 
got New York on the phone and got their clearance 
if I thought this was all that could be done to 
go ahead. 


I was told, save the business.... 


46. On September 8, 1965, Minkler and Tarr met with 
Schmidt to discuss a further Borden bid (CX 55E). Schmidt 
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"reiterated the conversations almost verbatim that he had 

with [Tarr], that [Borden's offer] wasn't even in the 

ball park, and how shocked and surprised he was at our 

company trying to go along with such a low bid when someone 
else was bidding and...the whole thing’ (Tarr, Tr. 876-887; 
Minkler, fr. 226). Minkler offered to submit a new quo- 
tation which would yield A&P a saving of $820,000 per year, 
double the saving of Borden's then current bid. Minkler 
stated that this offer was made "on the basis of meeting 
competition” (Minkler, Tr. 227-228). Minkler also stated 

his belief that the bid submitted by Borden's competitors 
probably took only direct costs into account and were 

based upon "anyhow accounting" but that Borden could not 

lose A&P's business (Minkler, Tr. 227-228, 237-238, 376-377). 
Schmidt said "now you are in the ball park" and asked Minkler 
and Tarr to go back, spread the new savings figure to Borden's 
preduct line and write up a form of service (Minkler, Tr. 243- 
24k; Varr, Tr. 878-879). 


47. During the following week Borden worked up a formal 
quotation including the 11 items previously offered under 
private label as well as glass gallons of homogenized Vitamin 
D milk and 2 percent milk. Tarr told Schmidt of this change 
in the offer and Schmidt said such change would be fine 
(Tarr, Tr. 80-882; Minkler, Tr. 244-245). The new bid was 
submitted to Schmidt's assistant by Minkler and Tarr on 
September 17, 1965 (CX 56, 57, 58; Tarr, Tr. 883; Minkler, 

245). 


48. Shortly thereafter, Schmidt called Tarr to reject 

offer telling Tarr that Borden's bid was not fair to 

other bidders who "did not bid on glass gallons" (Tarr, 
Tr. 883-884; Minkler, Tr. 245). However, the Bowman Dairy 
offer had specified glass gallons of milk (CX 50). Actually, 
A&P did not want to sell private label milk in glass containers 
(Schmidt, Tr. 1777-1780). Schmidt also told Tarr that Borden 
should "sharpen your pencil a little bit because you are not 
quite there" as a result of which Rorden reduced its price 
somewhat (Tarr, Tr. 84-885, 963-965). 


49, The Bowman bid was apparently based upon volume 
and A&! did not ascertain how a different volume would 
affect that Powman bid except to determine that if Bowman 
sold less volume tuo fewer stores its prices would go up 
(Schmidt, fr. 1760-1761). The Bowman bid also assumed 
certain possible days of delivery in the Gary-Hammond area. 
A&P did not ascertain how a change in such assumption would 
affect this offer. 


srr yy? 
INITIAL DECISION JLOLSS 


’ 


50. Borden prepared a corrected bid spreading the 
820 thousand dollars to the original 11 item private 
label product line (CX 62). Using the raw milk prices as 
of the first half of 1965, the savings to A&P would have 
been over 880 thousand dollars but since the raw milk 
prices had risen in the meantime the actual savings would 
be about 820 thousand dollars (CX 66B). The new bid reduced 
Borden's price rahalf gallon of milk by 5.75 cents below 
its then current advertised label price to A&P and by about 
3.2 cents below Borden's July 26 prices, the last price 
Borden had made any effort to cost justify (CX 62, CX 21). 


51. Minkler and Tarr presented Borden's final bid 
on September 21, 1965. Minkler told Schmidt: 


--.- I said, "Elmer, there is certainly something 
here that I want you to very definitely under- 
stand." I said, "This price is given to you 


by us on the feeling and belief that we are 


meeting a competitive bid. We know of no other 
way to ustiry this. You have to accept it on 
a asis. ou must make that clear ES your 


superiors and to your legal people. I don't 
know what may come of this in the future, but 
I want you to understand this [:] we are 
going to say always that we felt we were 
meeting a competitive offer that you had 
received from someone else." And he said 

to me, words to the effect, "Ralph, you 
don't need to worry. I read you loud and 
clear. I understand what you are saying. 

My superiors and our legal department will 
understand it." And he says, "Just don't 
worry about it." (Minkler, Tr. 247-248; 
emphasis supplied). 


S2, Mr. Tarr, a witness to the meeting, testified to 
same effect: 


At the last of it Mr. Minkler said, and I 
can't give you his exact words, but in effect 
he said, "Now, Elmer, look, we have met a 
competitive situation here on this bid, on 
this quote. You know that. This is right, 
isn't it", and Elmer said "Yes." (Tarr, 

Tr. 886; also see Tr. 1020). 
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53. Minkler also told Schmidt that the new bid was 
based upon "anyhow accounting" (CX 63A-D). Schmidt 
admitted that Borden told him on this occasion and in 
many other conversations that the final bid was based 
upon "meeting competition" (Schmidt, Tr. 1782-1801). 


54. Schmidt requested a letter from Borden stating 
that its prices were proportionally available to others 
(CX 66). Instead, Porden supplied a letter which stated 
only that Borden felt its prices were legal and that it 
was prepared to defend them (RAPX 2). This letter was not 
in Borden's usual form relating to offers which were 
available to others (Archer, Tr. 1254-1255, 1258). Herschel 
Smith, A&F's Headquarters Dairy Buyer, understood that 
Borden's letter did not say its prices were available to 
others (Smith, Tr. 1427-1429, 1438-1440). 


55. Schmidt submitted Borden's new bid and Bowman's 
bid to Bartels noting that Borden's bid offered a savings 
of 820 thousand dollars while Bowman's savings amounted to 
some 737 thousand dollars. Schmidt recommended retention 
of Borden as did Bartels whe forwarded it to Smith in 
New York (CX 66A-B, CX 65A-C; Schmidt, Tr. 1713-1716; 
Cx 263). Smith noted that Borden's offer was "substantially 
better’ than the one from Bowman and approved Borden on 
October 14, 1965 (Smith, Tr. 1369, 1413-1414; Cx 263, 70). 
Borden commenced serving A&P in its Chicago area in November 
1965 (CX 75A-J, 255B). 


56. During mid-November 1965 Borden brought its service 
and delivery terms to A&P on Borden label products in line 
with those granted on A&P label products but at a substan- 
tially lower discount (RAPX 66). Thus, during 1966 and 
thereafter Borden's maximum discount to A&P taking the 
Same service on Borden label products was 30 percent while 
A&P's private label discount was 35 to 38 percent. 


57. On May 24, 1966, Borden increased its Borden label 
list price by .5 cents per point 2/ to reflect its increased 
container, labor and social security costs. At Borden's 
maximum discount of 30 percent this increase raised Borden's 
prices by .35 cents per point (CX 124, 125, 139, 140, 123, 
138; Gose, Tr. 1110). Borden informed A&P of the price increase 


o/ A point {s equivalent to a quart of whole milk. Thus 
@ gallon is measured as four points and a half gallon as two 
points. Some other dairy products have different point values. 
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and asked that A&P accept a commensurate increase on A&P 
label preheese (CX 79; Gose, Tr. 1050-1054; Cx 262, Malone 
DTR 178-1 A&P accepted the increase on Borden label 
products but refused to accept it on private label products 
(CX 81; Gose, Tr. 1053-1054; CX 255B). The contract on 
private label provided that prices were to be subject to 
con te to reflect increased container and labor costs 

(CX 62H-J, M). 


58. Again, in March 1967, Borden asked A&P to accept 
the price increase to reflect cost passed on to Borden's 
other customers in 1966 pointing out that all of its other 
customers had accepted the price increase (Gose, Tr. 1056- 
1062; CX 102-103, 105, 106). A&P refused to accept more 
than a .2-cent per-point price increase on private label 
products (CX 102B, 106C, 110, 225B; Gose, Tr. 1058). 


59. After the institution of the private label agree- 
ment with A&P, Borden reorganized its Chicago Central 
District merging it with another district. Minkler explained 
that this was necessary because of the reduction in income 
occasioned by the lowering of its price to A&P on private 
label products by some 800 thousand dollars (Minkler, Tr 
276-280). Job positions involving almost all facets of 
the Borden operation were eliminated within the Chicago 
region following the beginning of the Borden-A&P private 
label arrangement due, at least in part, to that new 
arrangement (Gose, Tr. 1069-1070). 


E. Grade and Quality 
60. Respondent A&P admits: 


{SJubstantially all of the fluid milk products 
Borden supplied under A&P's private label to A&P 
stores [in the area of complaint counsel's proof ] 
during the period November 1965-1970 were physically 
and chemically identical to the equivalent products 
contemporaneously sold under the Borden label to 
these A&P stores and to other stores in the "Chicago 
and suburbs", Gary, Hammond and Valparaiso areas 
(A&P's Adm. Filed March 12, 1973, Par. III-6). 


Borden admits substantially the same thing (Borden 


Adm. filed September 29, 1972, Par. III-10; Minkler, 
Tr. 250; Schmidt, Tr. 1727-1729). 


PF. Contemporaneous Sale 


61. Respondent A&P admits that the fluid milk and dairy 
products sold by Borden under private label to A&P stores 
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in the area in question and contemporaneously under Borden 
label to competing retailer-purchasers, were commodities 
sold for use, consumption or resale within the United States 
(Comp. and Ans. Pars. 8, 9; A&P Adm. Par. TII-6). 


G. ‘The Discrimination 
[. ‘The Gary-Hammond and Valparaiso Areas of Indiana 
230 nYeas of Indiana 


62. Burger's Super Markets, Inc., operated a super- 
market in Hammond, Indiana, which competed with the A&P 
stores in Hammond, Indiana (A&P's Adm. Par. III-9(a)-(e); 
White, Tr. 2064-2065; Kristoff, Tr. 2285-2286). Burger's 
store purchased about two to five times as much milk from 
Borden as its A&P store competitors (CX 182; RAPX ~34 p, 19) 
and was substantially larger than its A&P store competitors 
in Hammond (Kristcff, .. 2270-2271, 2381, 2385). 


63. Model Food Center, Inc., operated a super market 
in Hammond, Indiand, also. A&P admits that the Model Food 
Center in Hammond, Indiana, competed with its A&P store 
#306 in the Hammond suburb of Munster, Indiana (A&P Adm. 
Par. II[I-9(a)-(e)} Model Food Center purchases of fluid 
milk products from Borden were commensurate with the A&P 
stores in the Gary-Hammond area with which it competed 
(CX 182; Barney, Tr. 3682-3688). 


64. Wallies Market in Hammond, Indiana, purchased 
fluid milk and dairy products from Borden from 1966 until 
December 1, 1969. A&P admits that Wallies Super Market 
competed with one of its stores (A&P's Adm. Par. III-9(a}-(e)). 
Wallies bought approximately the same amount of milk from 
Borden as its A&P competitors during the period 1966-1969 
(CX 182). 


65. Wilco Food Center is a supermarket in Gary, Indiana. 
A&P admits that during the period 1964-1970 Wilco Food Center 
competed with one of its stores in Gary (A&P's Adm. Par. ITI- 
9(a)-(e)). Wileo bought substantially more than twice as 
much milk from Borden as the average A&P store in the Gary- 
Hammond, Indiana area (CX 182). 


66. Joseph Tittle & Sons, Ine. (Tittle) operates end 
has operated a chain of Supermarkets in Northwestern 
Indiana for many years. Between October 1966 and March 1967 
Tittle owned and operated five supermarkets in this area, 
two in Gary, Indiana (Lake Street and Village Court), one in 
Hammond (Hohman), one in a suburb of Hammond (Highland), 
and one in Valparaiso, Indiana. Between 1967 and 1969 
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Tittle sold its Hohman store and moved its Village Court 
store to another location. Consequently, between 1969 
and 1970 Tittle had two stores in Gary, one in Highland 
and one in Valparaiso. A&P admits that the Tittle stores 
competed with its A&P stores in such areas (A&P Adm. Par. 
III-9(a)-(e); Minard, Tr. 3136-3138, 3141-3148). The 
Tittle stores in Gary bought approximately the same volume 
of milk from Borden as the A&P stores in the area. In 
Hammond the volume of the Tittle stores was lower than the 
volume of some A&P stores but higher than others. In 
Valparaiso the Tittle store's volume was at least three 
times more than that of the A&P store (CX 182). 


67. Burger's Market bought slightly more than 28 thousand 
dollars worth of milk products from Borden between October 
1966 and March 1967. Had it been charged A&P's prices under 
A&P's private label agreement with Borden, Burger's Market 
would have paid $3,468.77 less. It, therefore, sustained 
a price discrimination of 14 percent. Between June 1969 
and March 1970 it bought over 84 thousand dollars of milk 
products from Borden but would have paid $11,506.15 less 
had it been charged A&P's prices under the private label 


agreement, sustainirg a 15.7 percent price discrimination 
(CX 187, 188A). 


68. During the same two periods Model Food Center was 
charged $12,496 in the earlier period and $29,519 in the 
later period. Had Model been charged A&P prices under its 

rivate label agreement with Borden, Model would have saved 
2,297 in the early period and $4,138 in the iater period, 
thus experiencing a price discrimination of 22.5 percent in 


7). period and 16.3 percent in the later period (CX 191A, 
10] 5 


69. Wallies Market bought more than $14,900 worth in 
the early period and a similar amount in the later period. 
Had it been charged A&P prices under the private label 
arrangement it would have saved $2,193 in the earlier period 
and $2,203 in the later period poche pi a price discrimina- 
an 


tion of 17.5 percent for the early perio 17.6 percent 
for the later period (CX 200A, 187). 
70. The Wilco Food Center paid more than $35,000 for 
milk products in the same earlicr period and more than $71,000 
in the later period. Had it been charged the A&P prices 
under the private label azreement with Borden it would have 
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saved $4,550 in the earlier period and $4,433 in the later 
period. The price discrimination amounted to 14.5 percent 
in the earlier period and 6.6 percent in the later period 
(CX 202A, 187). 


(1. Tittle's Lake Street store paid more than $13,000 
Yor milk products in the earlier period and more than 
$32,000 in the later period. Had it been charged the A&P 
prices under the private label agreement with Borden it 
would have saved $1,571 in the earlier period and $1,939 
in the later period. ‘The price discrimination was Le. 
percent for the early period and 6.4 percent for the later 
period (CX 196A, 187) 


72. Tittle's Village Court store paid Borden more than 
$12,000 for fluid milk products in the earlier period and 
more than $38,000 during the later period. Had it been 
charged the A&P prices under the private label agreement 
with Borden, it would have saved more than $1400 in the 
earlier period and more than $1800 in the later period, 
sustaining a discrimination of 12.5 percent in the earlier. 
period and 5 percent in the later period (CX 197A, 187). 


73. Tittle's Supermarket on Hohman Avenue in Hammond , 
Indiana, paid more than $15,000 to Borden for fluid milk 
products during October 1966-March 1967. Had it been 
charged A&P's private label prices from Borden, it would 
have paid more than $1800 less, reflecting a 13 percent 
discrimination during that period (CX 195A, 187). 


74. Tittle's Supermarket in Highland paid more than 
$12,090 for fluid milk products bought from Borden during 
the early period or almost $1400 more than it would have 
paid had it been charged A&P's  dabsbeadean label prices from 
Borden. This amounted to a 12.4 percent discrimination. 
During the later period of proof this store paid more than 
$23,000 for fluid milk products but would have paid $1,335 
less had it been charged A&P's private label prices from 
Borden, thus experiencing a 5.9 percent discrimination 
(cx 194a, 187). 


75. Tittle's Supermarket in Valparaiso bought approximately 
three and one-half times as much milk from Borden as the 
competing A&F store (CX 182). Nevertheless, during the first 
period it paid more than $51,000 for fluid milk products 
bought from Borden which was $7,603 or 17.5 percent more 
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than it would have paid had it been charged A&P's private 
label prices from Borden. During the second period of 

roof, it paid more than $111,000 for such products or 
$6,98h or 6.7 percent more than it would have paid had 
i charged it A&P's private label prices (CX 198A, 
187). 


76. Combined, the Tittle stores paid $13,804 during 
the earlier period in excess of what it would have paid 
had it been charged A&P's private label prices from Borden. 
This was an average of 15 percent more. During the later 
period the Tittle stores paid $12,104 more or 6.3 percent 
more than it would have paid had it been charged A&P's 
private label prices (CX 187). 


77. The unfavored competitors described above purchased 
from Borden at lower discounts and at higher prices than 
enjoyed by A&P as a result of Borden's formula for pricing 
A&P private label products. This situation commenced with 
the institution of the private label program in 1965 and 
continued until it ended in February 1972 (RAPX 66; CX 187, 
120-136, 288, 289; Bayma, Tr. 5932-5933; Kristoff, Tr. 2279; 
Barnes, Tr. 3852, 3914; Minard, Tr. 3155-3156). 


II. The Chicago and Suburbs Area 


78. A&P sold fluid milk and dairy products in ali of 
its stores of the Chicago area as did all of Borden's other 
store customers in that area (CX 256, 183). Two of such 
other Borden's store customers were Mayfair Foods and Jim's 
Groceries, who competed with A&P stores in that area during 
February and March 1966. 


79. A&P admits that its store No. 137 located approxi- 
mately two blocks from Mayfair Foods drew customers from the 
area served by this independent food store (A&P's Adm. filed 
March 12, 1973, Par. III-11). This was corroborated by 
the store manager (Lasorso, Tr. 2644, 2646, 2686) who testified 
that he regularly compared his prices with the prices charged 
by A&P, and adjusted his prices in response to those of A&P. 
Customers of Mayfair and A&P shopped both stores. 


80. Jim's Groceries was a member of Central Grocers 
Cooperative and was also known as Centrella store. It was 
located in Oak Park, Illinois, where it competed with A&P 
for the sale of fluid milk and dairy products during 1965 
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and 1966 (A&P Adm. Par. TI1I-l1l1). This is confirmed by the 
owner of Jim's Groceries (Cox, Tr. 3946-3948) who testified 
that he checked A&P's prices in setting his own prices and 
that A&P was a competitor. 


81. Borden's price to A&P on A&P label products in the 
Chicago and suburbs area in February and March 1966 was 
equivalent to a discount from list price of about 36.6 percent 
(CX 183). In May 1966 Borden imposed a price increase on 
Borden label products but A&P refused to accept it on the 
private label products (Gose, Tr. 1052-1054) and thus A&P's 
effective discounts from Borden's list prices rose to 37.8 
percent as of August 1966 (CX 180). This continued until 
April 1967 when A&P accepted a partial price increase. 


82. Borden's discount schedule in January 1966 estab- 
lished a maximum discount on Borden label products of 30 
percent off of list (CX 138) which discount was available 
only to customers taking 600 points or more per deliver 
and the same service as granted to A&P. Although CX 13 
states Borden's maximum discount to be 28% for such 
customers, Borden also offered an additional 2 percent 


discount if the store was centrally billed (Gose, Tr. 1110). 


83. During February 1966 Mayfair Foods purchased milk 
and dairy products from Borden in the amount of $2,736 and 
received a rebate of $818 or 29.9 percent of the list price. 
During March 1966 Mayfair Foods purchased $3,056 of such 
products and received a rebate of $915 or 30 percent of 
the list price. During the same two months the A&P store 
with which Mayfair competed paid a net price which reflected 
a discount of about 36.6 percent of its private label 
purchases or 6.6 percent additional discount above and 
beyond that granted to Mayfair Foods (CX 183). 


84. Jim's Groceries' purchases of milk and dairy products 
in February and March 1966 totaled $2,269 and $2,661, 
respectively. Borden's rebates totaled $522 and $607 or 
23 percent and 22.8 percent respectively for those months 
(CX 183), which was in accordance with Borden's published 
discount schedule since Jim's Groceries took only about 
4OO points per delivery and did not take limited service 
or central billing (RAPX 173, pp. 82, 84). The A&P stores 
in Oak Park paid a net price which reflected an effective 
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discount of about 36.6 percent during this period. These 
A&P stores were about the same size or smaller than Jim's 
Groceries, taking about 251 points and 419 points for each 
of the two stores (RAPX 173, pp. 109, 116, 118). Even if 
the A&P stores qualified for an extra 2 percent discount 
for limited service and another 2 percent for central 
billing, these stores should have been receiving discounts 
of only 23 and 28 percent, respectively, not the maximum 
30 percent discounts set out on Borden's discount schedule 
or 36.6 percent they actually received. The discrimination 
thus experienced by Jim's Groceries exceeded 10.4 percent. 


85. The five highest volume items under the private 
label contract were homogenized milk quarts, homogenized 
milk half galtons, homogenized milk gallons, 2 percent milk 
half gallons and skim milk half gallons. These items 
accounted for 80 percent of Borden's expected sales to A&P 
pursuant to the private label contract (CX 65). As will 
be seen from the attached Appendix, Borden's discriminations 
in favor of A&P on these items ranged from a low of 8.3 percent 
for quarts of milk to 18 percent or more on half gallons of 


skim milk. Borden's discrimination on half gislons and gallons 
of milk which accounted for more than 55 percent of Borden's 
sales to A&P range from 9.7 percent to 14 percent. 


H. Injury to Competition 


The attempt to discern the competitive effect of price 
discrimination has been said to be "roughly akin to explaining 
how to avoid harm in a snake pit" be ae Lawful Price Discrim- 
ination, 8 AntiTrust Bull. 381 (1963)) Here, however, the 
task is simplified. 


86. As A&P admits, "fluid milk is one of the most 
important commodities carried in retail grocery stores... 
[I]t is a perishable, high-volume, fast turnover item sold 
by most food retallers. Milk is also a staple and is pur- 
chased [by consumers] more frequently than other products 
[sold in grocery stores]" (A&P Adm. filed March 1, 1973, 
Par. III-19, 24). This is confirmed by the testimony 
of non-favored Borden customers (Minard, Tr. 3149; Kristoff, 
Tr. 2274; Gintert, Tr. 2456; Barnes, Tr. 3861; Barney, 

Tr. 3686; Lasorso, Tr. 26503; Cox, Tr. 2951-2952). Consumers 
are familiar with the retail price of fluid milk products 
and consequently competing retail grocers price milk 
competitively (A&P Adm. filed March 1, 1973, Par. IIi-21: 
Minard, Tr. 3149; Kristoff, Tr. 2277; Gintert, Tr. 2447-2448; 
Barnes, Tr. 3861-3862; Barney, Tr. 3690; Lasorso, Tr. 2650; 
Cox, Tr. 3947-3951). Milk products are sometimes used as 
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price leaders which are priced below the normal market 
price to draw customers to a store where it is hoped 
the customer will purchase additional products (Minard 
Tr. 3153-3154: Kristoff, Tr. 2277-2278: Gintert, Tr. ahs; } 
Barnes, Tr. 3862; Barney, Tr. 3691-3692; Lasorso, Tr. 2652- 
2653). Selling milk at higher prices than those charged | 
by one's competitors would cause customers to shop at 
other stores and would hurt business (see foregoing 

citations). 


87. A&P admits that profit margins have been notoriously 

low in the retail grocery business (A&P Adm. filed March 1, 
1973, Par. III-23). This is confirmed by sales and i 
summaries of the unfavored competitors of A&P (CX 184, 

189, 192, 199A, J-Z, 201, 203). All of the unfavored 
competitors had pre-tax net profits of less than 5 percent ‘ 

of sales. Four of them had net profits of 2.3 percent or : 
less and one had a net profit of less than 1 percent (see 
Appendix IV(in camera) submitted in complaint counsel's 
proposed findings). 


88. In view of the consumers' consciousness of fluid 
milk prices, the importance of milk to the grocery store, 
and the low level of their profit on sales by grocery 
stores, the purchase price of fluid milk items has been 
important to the ability of food retailers to price these items 
at competitive levels. The unfavored competitors of A&P, 
had they received a larger discount “rom Borden on milk 
products, would have increased their net profits and permitted 
them to be more competitive. Some of them would have been 
able to lower the retail price of milk to the consumer, 
increase advertising or otherwise give better service (Minard, 
Tr. 3154; Kristofe, Tr. 2273, 2278: Gintert, Tr. 2455-2460: 
Barnes, Tr. 3860-3861; Barney, Tr. 3688; Losorso, Tr. 2653- 
2657; Cox, Tr. 3950-3951). The price discriminations ; 
experienced by the unfavored competitors on their purchases 
of milk and milk products from Borden when compared with 
A&P's prices on private label was at least several times 
larger than those stores’ level of net pre-tax profit. In 
many cases the percentage of discrimination was as high or 
higher than the stores' level of gross profit on sales. 
Consequently A&P enjoyed a competitive advantage. Since it 
did not reduce the retail price of its private label milk, 
its lower costs were not passed on to the consumer but resulted 
in higher gross profits for itself (CX 2558; White, Tr. 2059). 
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TI. A&P's Inducement or Receipt of Borden's Private Label 
Pricing 


89. There can be little doubt that A&P induced Borden 
into granting the private label prices. Its behavior as 
outlined in the section of this decision dealing with the 
negotiations clearly demonstrates that A&P maintained 
unwavering pressure upon Borden to arrive at the prices 
finally agreed upon. It solicited a private label arrangement, 
first only for its Chicago-Calument area, then later for its 
outside areas, it hammered down Borden's successive bids and 
even when it was informed that the bid was at or close to 
Borden's costs put the matter up for outside bids. It then 
informed Borden that its bid was not even "in the ball park." 
Finally, Borden, desperate to retain A&P business for its 
new Woodstock plant, made a bid which A&P could not refuse 
and the deal was closed to begin in November 1965 and to 
last until February 1972. 


od.  A&P's Knowledge that Borden's Bid was not Cost Justified 


90. As detailed earlier in the section of this decision 
entitled Negotiations, A&P was made aware that Borden's price 
could not be cost justified. Borden repeatedly told A&P 
that its price was based solely on meeting competition and 
that it was intended to meet a competitive bid based on 
incremental costing. Moreover, Borden first offered A&P 
an $820,000 saving covering 13 private label items with an 
annual volume of &6.5 million. When A&P insisted that 
Borden drop its glass gallon feature, Borden revised its 
bid to cover 11 private label. items with an annual volume 
of only $5.6 million (CX 56B-G, 62, 75F-J; Tarr, Tr. 884-885;- 
Schmidt, Tr. 1777). A&P should have known that the same cost 
savings applicable to different products with different volumes 
would not likely be related to Borden's cost savings. 


9L The study of Borden's Chicago-Calumet area costs 

in July 1965 was made by Borden's cost accountant, Malone, 
and was submitted then to A&P. This showed Borden's cost 
on gallons, half-gallons and quarts of milk to be higher 
than the final price per unit to A&P (CX 24D, 62C). Even 
when these costs were compitedin February 1965, the final 
prices offered A&P for the two highest volume items, half- 
gallons and gallons of milk, were lower than Borden's cost 
(CX 14D). 
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92. Lorden also told A&P that its cost of serving 
A&i stores outside of A&P's Chicago-Calumet area were 
higher than its prices. Borden reported its costs for 
the major whole milk items as follows: 


Half-gallon $.3167 
Gallon .6260 

Quart 156% (CX 210) 
Borden's final offer was substantially below these costs, 
particularly for half-gallons and gallons (CX 62D-G). A&P 
should have known that Borden's costs were higher than the 
final price quotation. In May 1965 Borden's Mr. Malone 
spoke with A&P's Mr. Schmidt about Borden's costs and showed 
Schmidt that Borden's gross profit per quart was less than 
one mill (CX 19E). At that time Borden's cost for paper 
half-gallons of milk was $.3162. Borden's final price, 
averaged, was $.2866 for haif-gallons in the outside areas. 


93. Mr. Bartels also knew of Borden's costs having 
been ag pes with Malone's calculations (Bartels, 
1 


Tr. 69; Minkler, Tr. 203; Malone DTR p. 114). 

94. It is also of significance that when A&P asked 
Borden for a letter stating that its private label prices 
were granted to others on a proportional basis, a statement 
which would have veen in conformity with A&P's policy of 
obtaining such a written statement from suppliers (Smith, 
Tr. 1428), Borden replied 


-.-Our prices are proper under applicable 
law and we are prepared to defend these 
prices (CX 263H). 


95. A&P's Chicago officials made no effort to determine 
if Borden's private label prices were to be made available 
to others (Schmidt, Tr. 1729; Bartels, Tr. 1877). 


96. It does not appear that A&P's New York office made 
any such inquiry (Archer, Tr. 1251). A&P's headquarters 
buyer for milk and dairy products who reviewed the Borden 
offer for legality (Smith, Tr. 1347) testified that he 
understood that Borden's letter did not state that Borden's 
prices were available to others on proportionately equal 
terms and was not the letter of availability that A&P 
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had asked for (Smith, Tr. 1406). He further testified, 
however, that he telephoned Mr. Archer, and held a 

conference with him about the Borden letter but that 

Archer assured him that the letter was a letter of 
availability and even more (Smith, Tr. 1407). Whereupon, 

he sent the Borden offer, their letter and a memorandum to 
A&P's legal department for review and that the legal department 
responded in writing (Smith, Tr. 1413, 1442). Archer, 
however, testified that he had no discussions with Smith 
regarding Borden's final Chicago quotation (Archer, Tr. 1246). 
Neither Smith's memo to the legal department nor the 

alleged legal departments' approval were offered in evidence. 
On balance, I do not credit Smith's version of the actions 
taken after the receipt of Borden's final offer. 


97. A&P's trade experience also should have given it 
reason to believe that Borden's final price could not be 
cost justified. It was quite familiar with the dairy 
industry and methods of doing business in the industry 
at the time of the private label negotiations. Their 
officials had discussed private label milk for Chicago, 
the pricing of private label milk, Borden's pricing in 
the market, dairy pricing in the Chicago area as compared 
to pricing in other cities, private label pricing in other 
markets, competitive conditions, Borden's costs, etc. 
(Minkler, Tr. 201, or Gel; Tarr, Tr. S57, O71, S973 
Schmidt, Tr. 1684, 1687, 1692; Bartels, Tr. 1865; Smith, 
Tr. 1350; CX 7D-K, 12, 19, 22, 25B-E, 30, 31, 34, 43). 
Admittedly, one of its purposes in seeking private label 
milk for the Chicago area was to cut its cost of milk 
below the price it paid for Borden label products (Corbus, 
Tr. 7325; Smith, Tr. 1400). A&P also purchased fluid milk 
and dairy products in the Chicago area from other dairies 
in addition to Borden and must have been aware of the price 
level for these dairies (CX 256). It also knew that Borden's 
final private label price to A&P was substantially below 
Borden's advertised label prices to A&P since it was buying 
both from Borden. 


98. Even A&P's costing guide lines indicated that 
Borden's private label prices had to be below Borden's cost. 
In 1964, A&P negotiated for the supply of private label milk 
by Glen & Mohawk Milk Associates for areas in upstate New 
York and Massachusetts. The president of that dairy told 
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A&P how a store customer could estimate a dairy's cost. 

He said that it could sell milk to A&P stores at a cost 

of approximately 6¢ ee above the dairy's cost of 

raw milk. Two of such O¢ went for cartons or fillers. 

Two more cents were attributable to plant costs and profit 
and the last two cents would cover delivery (Abrams, Tr. 
6398-6399). Nevertheless, Glen & Mohawk's prices ranged 

from .28¢ to .65¢ per quart more than the prices Glen & 
Mohawk told A&P it might expect (RAPX 137A, 62, 63). 
Moreover, the 2¢ figure for plant costs would not necessarily 
apply in New York City because wage rates were higher there 
than those used in the formula (Abrams, Tr. 6402-6404, 6423). 
'n addition, Glen & Mohawk's offer did not include milk 
delivery but was a dock pick-up price and did not guarantee 
delivery costs, the customer taking the risk of delivery 
(Abrams, Tr. 6388). Glen & Mohawk's delivery cost estimate 
would not necessarily apply in areas with different union 
wage rates and was based on an average per store delivery 

of at least 40 to 50 cases (Abrams, Tr. 6399-6401, 61425-6426). 
Finally, delivery costs were for sidewalk drop delivery and 
not for putting milk into the store (Abrams, Tr. 6396). In 
sum, the "2-2-2 formula" was merely a reference point from 
which to work and had to be adjusted for different conditions 
in different areas. A&P was told that in-plant wage rates 

in Chicago were substantially higher than in New York (CX 25C, 
260). The average A&P store was taking less than 600 points 
or 25 cases per delivery (RAPX 233, p. 8). Union work rules 
and Chicago Health Regulations forbade sidewalk drop delivery 
and Borden, not A&P, took the risks of delivery (CX 23D-E, 62). 
Nevertheless, the final Borden offer granting prices to A&P 
for half-gallons and gallons of milk were .6 to .8 cents per 
point below Glen & Mohawk's prices (RAPX 137). 


99. After the commencement of the private label contract, 
it was obvious to A&P that its private label milk costs 
were below its Borden label milk costs for which it got an 
effective discount of only 30 percent and not the 35 percent 
to 38 percent effective discount available on the A&P label 
products ‘CX 255B; RAPX 66). This was so, although Borden's 
services to A&P in connection with its Borden label sales 
were the same as those rendered in connection with- Borden's 
private latel sales. Products of both labels were delivered 
in the same trucks and in the same manner. Products of both 
labels were pre-ordered. Borden did not accept returns of 
either product after expiration of the code date and Borden 
did not provide any in-store or promotional services (CX 75A-B, 
RAPX 66, Supplement C, pp. 238-239). Thus, as of mid-November 
1965, and thereafter, A&P should have known that its average 
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store in the Chicago Unit took less than 600 points per 
delivery (CX 24B, 27, 20H; RAPX 233, p. 8) but it was 
purchasing Borden label milk at a price of $.3430 per 
half-gallon and A&P label milk at a price of $.3124 per 
half-gallon. In January 1966, Borden offered other 
customers the same limited service option provided to 

A&P, provided such other customers took 600 points 

of milk per delivery. Such other customers, however, 

had a maximum discount of 30 percent off of Borden's list 
price. Actually, the discount was 26 percent off Borden's 
list price plus 1 percent additional for advance ordering 
and limited service plus 1 percent additional for limit- 
ation on returns plus an additional 2 percent for those 
customers which were centrally billed, for a maximum of 

30 percent (CX 123, 138; Gose, Tr. 1110). A&P's private 
label cost was the equivalent of a discount ranging between 
35 percent to 38 percent without regard to the volume taken 
by any of its stores. Borden's services to all were the 
same (CX 75A-B, 123, 138). Although Borden's private label 
contract did not offer salesman's services to handle promotions, 
its limited service to non-A&P stores also stated that Borden 
would not provide promotions (CX 123B; Lasorso, Tr. 2699; 
Barnes, Tr. 3910; Cox, Tr. 3992; Havemeyer, Tr. 9137-9138). 


100. It thus is apparent that the only benefit lost 
by A&P in connection with the private label contract was 
advertising. But dairy advertising was not a big expense -- 
2 to 3 mills per point or less (CX 54; Soldwedel, Tr. 3387, 
3430). Indeed, Bowman told A&P that it could not justify 
any price difference between private label and advertised 
label products (Cannon, Tr. 6136). 


101. A&P also knew or should have known that its price 
preference on private label products was increased in May 
1966. Then Borden raised its price by $.0035 (at maximum 
discount) to cover increased costs of labor, containers 
and social security costs (Gose, Tr. 1047, 1110; Cx 79, 
123, 124, 125, 138, 139, 140). A&P refused to accept the 
price increase except on its Borden label purchases and 
Borden repeated its request in March and April of. 1967. 
At that time A&P accepted only a $.002 increase (CX 81, 
102, 103, 105, 106, 110, 255B; Gose, Tr. 1052-1058; 
Schmidt, Tr. 1723). 


K. The Bowman and Borden Competitive Bids 


102. As noted earlier, A&P had only two bids under 
consideration in 1965, the Borden bid and the Bowman bid. 
It compared the two bids on the basis of their prices on 
the private label products offered by Borden which was the 
only factor in which it was interested. 


~Fi« 


103. The Bowman bid was based upon 4 3.5 percent 
butterfat content of milk. The Borden offer was based 
upon 2 3.4 percent butterfat content. ‘There is nothing 
in “his record to indicate by what amount Porden would 
have increased its bid to supply milk with a butterfat 
content of 3.5 percent instead of 3.4 percent. Similarly, 
there is nothing in this record to indicate how much 
“owman would have reduced its price to supply 3.4 percent 
butterfat milk instead of 3.5 percent butterfat milk. The 
two bids are not comparable with respect to butterfat content. 


104. The Bowman bid, unlike the final Borden bid, 
included glass gallons of milk, but any comparison between 
the two bids based upon glass gallons of milk is improper 
inasmuch as A&P did not want glass gallons under private 
label and when Borden attempted to include such product, 

A&P told Borden to take it out. Glass galions were therefore 
not included in Borden's final offer (CX 62, 66; Schmidt, 
Tr. 1777; Tarr, Tr. 883-884). 


105. A&P argues that any comparison of the Fowman 
and Borden bids should include by-products which were not 
offered under private label by either Bowman or Borden. 
This is also improper inasmuch as A&P was not interested 
in such items (CX 62; RAPX 50). 


106. The Bowman bid was actually inoperative. It was 
based upon a volume that A&P would not and could not provide. 
It was based upon an estimated total dollar volume of 
approximately $1 million per month using Chicago list prices. 
Bowman's letter to A&P stated: 


A substantial increase or decrease in 
the size of your order (compared to the 
assumption of dollar volume set forth above) 
would affect these prices.... (CX 50A; 
Cannon, Tr. 6149). 


A&P's actual purchases using list prices totaled about 
$754,000 per month (CX 13A, 17B, C, 13H). This calculation 
is arrived at by taking the unit volume for one week, 
annualizing such figure and multiplying the result by 
Bowman's list prices for such units. Taking into consider- 
ation the fact that these calculations were for the earl 
part of 1965 and that A&P's purchase volume declined later 
in 1965 and thereafter, it is reasonable to infer that 
Bowman's bid was subject to upward revision by reason of 
such substantial decline in volume (CX 752; Schmidt, Tr. 1684, 
1731, 1737). This is confirmed by Bowman's table of price 
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adjustments showing that its prices would be about 2.7 
percent higher if A&P bought from Bowman's for only 70 
percent of its stores and 3.1 percent higher if it bought 
from Bowman for only 50 percent of its stores (CX 5OR; 
Schmidt, Tr. 1761). The Borden offer was not based upon 
volume (CX 62). 


107. The Bowman bid was also inoperative with respect 
to deliveries. The Bowman bid was based upon three-day- 
per-week deliveries in the Gary-Hammond area of Indixuna 
(CX 50L). Actually, it delivered milk six days per week 
in the Gary-Hammond area and could not reduce the days of 
service because of its union contract (Kalchbrenner, Tr. 
9295; Banaski, Tr. 9534; CX 23D, 27, 31A; RAPX 246A). 
Although the Route Foreman for Borden testified that the 
union contracts permitted a 4-day delivery, he stated that 
the practice was 6-day delivery (Szczepaniak, Tr. 1287-1288). 
The 1965 contract provided that no change shall be made in 
days of route operation (CX 2991) and the 1967 contract 
states: "The present delivery system of 6-day operation 
shall continue in effect" (CX 30Ck, emphasis supplied). It 
is clear that 6-day delivery was the union practice and the 
requirement here. 


108. In connection with the Bowman bid, A&P admits 
that it did not ask for and “id not receive a letter or 
statement from Bowman stati: that its prices were legal 
ata available o others (Schmidt, Tr. 1848- 
1 g e 


L. Cost Justification 


109. Joseph Malone, Borden's cost accountant, made 
several studies to determine Borden's direct costs of serving 
4&P with private label products. Reference has heretofore 
been made to CX 24D made in July 1965, in which Borden's 
direct cost for half-gallions, gallons and quarts of milk 
is shown to be higher than the final price per unit in 
CX 62C. CX 87 was prepared in June 1966 after the 
commencement of the private label program. It shows that 
while Borden was making a profit on Borden label sales, it 
was losing from $2,200 to $4,870 per week on the A&P private 
label business. CX 206 analyzes Borden's Chicago area sal 
for the 12 months of 1965 and the first eight months of 1 
and shows that Borden's overall profits in the Chicago 
metropolitan area fell precipitously in November 1965 and 
remained at almost a break even point in 1966, but it did 
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not segregate private label sales which represented more 
than 25 percent of Borden's Chicago area sales fron Borden 
label sales (CX 42D). 


110. Considering that the unfavored customers competing 
with A&P purchased as much as, if not more than, the A&P 
store purchased from Borden, that the cost of processing 
A&P's private label products was no less than its cost of 
processing the equivalent Borden label product (RAPX 232 
Attachment II) and that, except for advertising, no 
differences in service or delivery tezms existed between 
the labels, but that advertising expense was insufficient 
to relate meaningfully to the difference in prices Borden 
charged A&P compared to competing retailers, no price 
discrimination can be justified under the Robinson-Patman 
Act. There is no difference "in the cost of manufactrre, 
sale or delivery resulting from differing methods or 
quantities in which such commodities are sold or delivered." 
Indeed, Malone's calculations demonstrate the necessary 
resultant difference in net income because of the unjustified 
price differentials. 


A. Count 1 


111. A&P contends that it made no misrepresentations 
to Burden during its private label negotiations. It notes 
the testimony of Borden witnesses to the effect that A&P's 
schmidt asked Borden to eliminate glass gallons from ivs 
bid because other bidders did not bid on glass gallons 
(Tarr, Tr. 883-884; Minkler, Tr. 245-246). Although 
Rowman, the “other bidder" had offered a price on glass 
gallons, A&P contends tnat there was no misrepresentation 
to Borden. A&P contends that Schmidt was referring to a 
comparison he was preparing between the Borden and Bowman 
bids which was based on the earlier Borden bid and which 
did not include glass gallons. The testimony of Mr. Schmidt, 
however, is not persuasive. He admits that “my recollection 
is hazy ... I believe 1 recall that I was at that time 
reflecting the opinion of the Chicago unit, members on my 
level of management, that we did not want to carry glass 
private label milk because of the problems at the store 
level” (Schmidt, Tr. 1777-1778). On balance, I find the 
testimony of Tarr and Minkler more persuasive. A&P further 
contends that the reason for not desiring glass was irrelevant 
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because it would not have resulted in the slightest change 

in Borden's thinking or calculations. But that is not the 
point. A&P rejected Borden's bid to meet competition on 

a ground that was baseless, that is, for the reason that 
Borden's bid included glass gallons, an item which A&P 
falsely represented to be excluded from the alleged 
competitor's (Bowman's) bid. = 


112. A&P also contends that the bid was not induced 
or altered by a "sharpen your pencil" comment, arguing that 
it is doubtful that this comment was made at all and, if it 
was made, it almost certainly was made at a stage in the 
negotiations when it did not affect Borden's final quotation. 


This ignores the credited testimony of Mr. Tarr who said: 


This thing that I say about sharpening the 
pencil was just toward the very end of the 
thing. It was after all these things had 

been talked about and before we brought over 
the fina) papers. (Emphasis supplied, Tr. 985). : 


113. A&P further contends that there was no 
misrepresentation by it even if i% conveyed the impression 
to Borden that Borden's bid merely met Bowman's bid rather 
than actually beating it. It argues that, even if the Borden 
bid was lower by some $82,000, the difference was less than 
1.5 percent of the total business involved and that therefore 
comments by A&P like "in the ball park" and"substantially 
met the other quotes" would appear to be quite accurate. 
The difference in savings between the Bowman and Borden 
bids amounted to approximately $145,000. With the adjustment 
for the increase in raw milk costs, Borden's bid offered 
A&P a savings of some $820,000 while the Bowman bid's savings 
amounted to some $737,000. The difference in these two 
savings amounted to some $82,000 or 11 percent of the Bowman 
bid savings which is not a de minimis amount, particularly 
in the grocery or dairy business. Even a comparison of the 
differential in savings tc the total business involved, the 
1.5 percent referred to by A&P, would not necessarily be 
de minimis inthe grocery store industry where net profits of 
Some retailers did not exceed such percentage figures. Here 
1.5 percent represented about one-third or more of the 
unfavored competitors' pre-tax net profits (See Finding 


87, supra). 
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114. Perhaps the most meaningful misrepresentation by 
A&P was that it had a competitive offer with which it could 
compare the Borden ofter. The Bowman bid, unlike the Borden 
bid, was conditioned upen a certain minimum dollars' worth 
of sales to A&P. Moreover, the Bowman bid was based upon 
its assumption that it could deliver three days a week in 
the Gary-Hammond area of Indiana, but this was incorrect. 
Bowman delivered milk to stores in this area six days per 
week and could not reduce its days of service because of 
the union practice and requirement that milk be delivered 
six days per week to stores (See Finding 107, supra). It 
follows, therefore, that A&P actually did not have a 
competitive bid from Bowman to compare to the Borden bid. 
Although A&P attempts to minimize these differences and to 
explain them away, the fact remains that Borden was asked 
to meet an unrelated bid which was therefore not competitive. 
A&P's calculations to arrive at a price Bowman would have 
bid if conditions were identical are conjectural and not 
factual. They cannot be accepted. 


115. There can be no doubt that when A&P accepted 
Borden's offer it understood that Borden had granted a 
substantially lower price than that offered by Bowman, 
the only other competitive bidder if, indeed, there was 
an offer which could be compared with Borden's (See Finding 
55, supra). When it told Borden that its offer was being 
accepted after Borden had told A&P that it was submitted 


only to meet competition, it misrepresented the situation 
to Borden. 


116. A&P argues that complaint counsel seek to enact 
"a rule requiring all buyers to tell all sellers who 
indicate that they are bidding against compezitors what the 
competitors! price is", citing Beatrice Foods Co. v. Kroger Co., 
Inc., 76 FTC 719, aff'd 438 F.2d 1372, cert. denied 404 U.S. 
871 (1971), as well as Forster Manufacturing Co. v. FIC, 335 


F.2d 47 (1964). This is Just not so. As the court held in 
Beatrice: 


The controlling point here is not the ‘hard 
bargaining' nor the price levels but the mis tear 
sentation of the Broughton bid, in order to induce 
a discriminatory price (438 F.2d at 1378; emphasis 
in original). 


-36- 


Ary - 
Doky de 


INITIAL DECISION 


Here, A&P misrepresented the situatian to Borden. It 
knew or should have known that therewas no operative bid 
from Bowman. Nevertheless, it told Borden that it had 
such a bid and when Borden made it quite clear that it 
was submitting its bid to meet the competitive offer 

A&P made no effort to disabuse Borden of that belief, 
although it understood that Borden had beat that bid. 
There was no obligation upon A&P to divulge the name 

of the competitor or the actual price offered by a 
competitor. It was sufficient if it had informed Borden 
that the meeting competition defense was not available. 
In failing to do so it misrepresented the situation to 
Borden and it was this misrepresentation that was a violation 
of Section 5 of the Federal Trade Commission Act. As the 
Commission concluded in the Health Hazards Statement (29 
Fed. Reg. 8354-8355 (1964)): 


In the last analysis, the Commission's responsibility 
in this area is to enforce a sense of basic fairness 
in business conduct. 


A&P failed to meet that standard. As the Health Hazards 
Statement further points out: 


No enumeration of examples can define the outer 
limits of the Commission's authority to proscribe 
unfair acts or practices, but the example should 
help to indicate the breadth and flexibility of 

the concept of unfair acts or practices and to 
Suggest the factors that determine whether a 
particular act or practice should be forbidden 

on this ground. These factors are as follows: 

(1) whether the practice, without necessarily 
having been previously considered unlawful, 

offends public policy as it has been established 
by statutes, the common law, or otherwise -- 
whether, in other words, it is within at least 

the penumbra of some common law, statutory, 

or other established concept of unfairness; 

(2) whether it is immoral, unethical, oppressive, 
or unscrupulous; (3) whether it causes substantial 
injury to consumers ea competitors or other business-_ 
men). If all three factors are present, the challenged 
conduct will surely violate Section 5 even if there 
is no specific precedent for proscribing it. The 
wide variety of decisions interpreting the elusive 
concept of unfairness at least makes clear that a 
method of’selling violates Section 5 if it is 
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exploitive or inequitable and if, in addition 
to being morally objectionable, it is seriously 
detrimental to consumers or other. 


A&P's misrepresentation was within an established concept 
of unfairness (see Beatrice, supra); it was unethical 

and it did cause substantial Injury to Borden as well as 
to A&P's competitors (See Findings 59, 62-88, supra). 


117. A&P contends that its conduct caused no injury 
to Borden or to Borden's employees arguing that Borden's 
merger of its Chicago Central district with the Midwest 
District in Columbus, Ohio, was a normal part of Borden's 
operations in order to improve efficiency levels. This 
disregards the testimony of Mr. Minkler (Tr. 279-280) 
which attributed the reorganization to the loss of Borden's 
income occasioned by the private label contract. That the 
reorganization had other justification referred to by A&P 
to improve efficiency does not nesessarily invalidate the 
fact that I have found supra (Finding 59), that at least 
in part the reorganization was prompted by the reduction 
in income caused by the private label contract. Nor does 
Borden's 1966 annual report making no reference to the loss 
of income from the private label contract necessarily 
invalidate such a finding inasmuch as a company might not 
regard an annual report to be the most auspicious place 
to speak of income losses due to a private label contract. 


B. - Count. If 


Count IIT -° the complaint charges A&P- with knowingly 
inducing or re eiving price discriminations in violation of 
subsection (f) of Section 2 of the Clayton Act, as amended. 


L The Discrimination 


118. A&P attacks the calculations made by complaint 
counsel for the prices paid by non-A&P store customers to 
Borden for products purchased by A&P under its private label 
program, arguing that complaint counsel has failed to properly 
authenticate the underlying Borden rebate information relied 
upon. It states that the rebate checks relied upon by complaint 
counsel were incomplete, citing three instances. In Burger's 
Supermarkets, A&P notes that a second check from Borden was 
never included in complaint counsel's calculations. The amount 
of this second check was $207.63. Even were it to be included, 
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it would scarcely diminish the discrimination suffered by 
Burger's Supermarket which experienced thousands of dollars 
in higher costs incurred. A similar inconsequential 
discrepancy is mentioned in connection with Model Food Center 
where the rebate check does ncz tally exactly with the method 
of calculation. This rebate check amounted to $79.36 and 
should have amounted perhaps to $8.00 more. A&P also objects 
to complaint counsel's failure to include certain payments 

by Borden to Wilco and Tittle. These appear. to be checks 
for interest payments with no relation to the volume of 
purchases by these companies and would have insignificant 
impact upon the price discrimination calculations. 


119. In addition, A&P contends that the documents 
relied upon by complaint counsel were incomplete. But the 
subpoena for this information to Borden required all 
documentation necessary to show the net ppice to customers 
and it appears that such was provided. Moreover, the rebate 
checks used by the Commission's accountant tallied almost 
exactly with Borden's worksheets. Under these circumstances 
it appears that the data used by complaint counsel were 

_ authenticated sufficiently. 


120. A&P also attacks complaint counsel's calculations 
for non-A&P customers in Illinois, arguing that discounts 
greater than those shown on Borden's discount schedule 
were offered on a customer-by-customer basis. Although 
complaint counsel's accountant was not able to reconcile 
the price book amounts with the price lists in some of his 
spotchecks, it was apparently due to such things as the 
illegibility of entries and the inclusion of butter which 
was not onthe price list and did-not necessarily indicate 
that these customers were not charged these prices (Bitting, 
Tr. 4882). Moreover, such additional discounts were 
apparently given on small volume by-product items and would 
not substantially alter the overall pricing pattern (CX 288 
ghoiy: Bitting, Tr. 4225-4231, 4234-4236; Soldwedel, Tr. 
3421). 


II. The Representativeness of the Stores 


121. A&P further contends that while complaint counsel 
may have shown that A&P's discriminatory price caused injury 
to those Borden customers discussed by complaint counsel, 
this showing is not sufficient because these stores were not 
"representative" of all purchaser: from Borden. It is 
doubtful that complaint counsel has such a burden. 


° 
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In Beatrice, supra, the Commission said: 


The Robinson-Patman Act requires consideration 
of secondary line injury on a location-by- | 
location basis. Each local competitive area, 
each Kroger store location, becomes the 
competitive environment within which the 
potential effect on competition with Kroger. 
must be examined. (76 FTC at 805) ; 


The Commission noted that in Foremost Dairies, Ine. v. 
Federal Trade Commission, 348 F. t r. 1965), 
cert. denied, U.S. 959 (1965), the only competitive 
environment examined was the city of Albuquerque, New. 
Mexico, in which were located some elght stores ina 

small chain which received favored prices. Only one 

of these stores was located in proximity with an 

unfavored Foremost customer. Here, local competitive 
areas were examined. In the Gary-Hammond area of Indiana, 
A&P's five largest independent grocery competitors paid 
substantially more than the A&P stores in that area during 
the six month period from October 1966 through March 1967 
and the later ten month period from June 1969 throvgh 
March 1970. Similarly, the Tittle store in Valparaiso 
paid substantially more than its compet:tor A&P store. 

On the O'Hare route Borden's cash store customers 
purchasing $800 or more of milk per month paid substantially 
more than A&P for fluid milk products sold under private 
label (See Findings 62 through 77 apes also CX 183). Th se 
price discriminations have been foun © be meaningful and 
productive of injury to such non-favored competitors of 
A&P. In a secondary line competition case, the Supreme 
Court has said that it is 


self evident...there is "a reasonable possibility", 
that competition may be adversely affected by a 
practice under which manufacturers and producers 

sell their goods to some customers substantially 
cheaper than they sell like goods to the competitors 
of these custon:rs (Federal Trade Commission v. Morton 
Salt Co., 334 U.S. 3 ° 


As the Commission stated: 


It seemed self evident that where a producer 

is selling a homogeneous product, such as salt, 
automotive parts, or gasoline, where competition 
is extremely keen among retailers, and where 
margins of profit or markups are small, a lower 
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price to one or some of the competing retailers 
not only 'may' but must have the effect of 
Substantially lessening competition (Sun Oil Co. 
55 FTC 955, 962 (1959). 


Although the Seventh Circuit seemed to inject a necessity 

to make "realistic appraisals of competitive impact" in 

its decision in American Oil Co. v. Federal Trade Commission, 
5 Cert. 


(Bargain Car Wash y, (ind.), 
466 F, see | ssuming nevertheless, that 
the representativeness of the non-favored stores selected 
by complaint counsel here must be shown, I find that burden 
to have beer. met. The discriminations and injuries shown 
here involved local competitive areas of 

Indiana, where A&P's five 

Competitors' costs were 


were compared with A&P stores. 

purchases of the unf 

than two- S non-A&P store wholesale 
(RAPX 234, p. 19; cx 182). In the Chicago 

and suburbs area, the unfavored competitors chosen represented 

more than 40 percent -of Borden's total sales on its O'Hare 

wholesale routes, which in turn represented a major part of 

Borden's total sales in the Chicago area (Compare RAPX 233, 

p. 69 Col, (1); with 5. 8, 1, 6, Cols. 7, 13; RAPX 76; 

Bitting, Tr. 788-4789, 4815-4816; CX 211D; Gose, Tr. 1072). 


122. A&P contends that 
defective because th allegedly 
injured competitors! against 
all of A&P! S private label 
purchases, Kroger raised 
in addition to 
d purchaser of 


We think the proper inquiry is whether Kroger 
by obtaining cheap milk under its own label 
was given a competitive advantage which it 
used to potential injury of its competitors 
(at 806). 


mihi. 
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The Commission went on to hold that only the Kroger 
purchases of private label products were the correct measure 
of competitive injury and discrimination since Kroger's 
Purpose in purchasing private label products was to obtain 
an overall advantage over its competitors since it used the 
private label milk "for the benefit of its entire grocery 
business and not merely to sell against name brand milk in 
the stores of its competitors." In that case Kroger, as 
did A&P, purchased private label milk at a cheaper price but 
sold it at the higher price of brand label milk, thereby 
reaping higher profits. It did not pass any of its cost 
savings on to the consumer. Moreover, Kroger continued 
throughout the period of discrimination to purchase the 
various items under both private label and brand label. 

A&P, however, carried the products in question under both 
labels for only a short introductory period. From October 

1966 on, it purchased little or no Borden label milk products, 
so that it enjoyed a preferential price on all its milk 
purchases. Thus, except for a few months, whether or not 

A&P's Borden label purchases were aggregated with its A&P 

label purchases would make little difference in the calculation 
of A&P dollar advantage over its competitors. 


123. A&P also contends that complaint counsel's proof 
of injury was insufficient, arguing that Borden's discrim- 
ination in favor of A&P lasted only briefly. This ignores 
the evidence of record that the discrimination lasted for 
years. A&P also cites evidence to the effect that the 
unfavored competitors could purchase milk at prices below 
those charged by Borden, There is no evidence, however, 
that such competitors were offered prices which even came 
Close to A&P's substantial discount at the times in question 
(Gintert, Tr. 2492-2496; Minard, Tr. 3256-3258; Kristoff, 
Tr. 2329). 


IIl Knowledge 


124. A&P also argues the issue of knowledge. I have 
already found that Borden's Minkler told A&P that the Borden 
bid was to meet a competitive bid only and that A&P's Schmidt 
said that he understood (Findings Nos. 51, 52, 53, supra). 
Moreover, I have found that A&P's officials underatooY that 
Borden's bid was "substantially better" than the Bowman offer 
(Finding No. 54, supra). Nor did A&P have any reason to 
distrust the representations of Borden since it admittedly 
had a high regard for Borden's cost accounting and legal 
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departments (Finding 22, supra). . A&P's Schmidt admitted 
that he considered Tarr, Minkler and Malone of Borden 

"honest and forthright" (Schmidt, Tr. 1843). A&P's argument 
also ignores the fact that it knew Borden's cost savings 

were made without spreading it to individual products and 

that when it did make such a spread, it changed the products 
covered and the prices without changing the savings which 
could hardly be the result of cost differences attributable 

to differing methods of sale or different quantities sold. 
Moreover, A&P realized that Borden removed the statement 
"these prices are available to all on a proportionally equal 
basis" from its private label price change tables. Since 

it was A&P's policy to require such statements A&P should have 
known or surely been put on notice that Borden's new private 
label prices were not available to others. 


125. A&P also attacks the reliability of Borden's cost 
studies arguing that they do not reflect savings Borden 
could expect from the introduction of the private label 
program. It attacks the Malone studies which show Borden's 
direct costs to be higher thay the final price agreed upon 
to A&P, arguing that certain inconsistencies and irregularities 
make these studies unreliable. This position, however, is 
difficult to reconcile with the testimony of A&P's witnesses 
who considered Mr. Malone to be expert, forthright and honest. 
If so, A&P then must have known at the’ time that the price 
it had wrested from Borden was below udalone's calculations 
of cost. 


126. A&P relies on Smith's testimony that he was assured 
by Borden's Archer that Borden's letter was a letter of 
availability and even more, which testimony I have not credited, 
preferring to believe Borden's Archer who denied such 
conversation. A&P contends that Archer must have seen Borden's 
letter and lied when he said he didn't see it, because, as 
A&P contends, Archer had all the cther materials sent to 
New York on the negotiations. The evidence hows, however, 
that Minkler forwarded two sets of Borden's final proposal 
to Mr. Pentz in New York (CX 64A). Minkler forwarded one 
copy of the legal letter to Pentz but this transmittal 
contains a penciled notewhich does not indicate that Archer 
was sent a copy of that document (RAPZ 3). Moreover, since 
Archer had been promoted Executive Vice President of Borden 
earlier and would not have been as deeply involved in the 
afiairs of the milk division as previously, it is not likely 
that he would have reviewed the legal letter from Borden. 
A&P also notes that in 1967 with reference to another bid 
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by Borden it asked Borden what was meant by language similar 
to that on Borden's legal letter here. On that occasion 
Borden replied that it meant the price would be available 

to others. No explanation is offered, however, why similar 
inquiry was not made by A&P at this time. The fact that 
Borden gave it such a meaning at another time, later, 

cannot relate back to an-earlier period of time without 
supporting evidence. 


127. A&P disputes that its trade experience would have 
led it to believe that Borden's final prices could not have 
been cost justified. I have found, however, that A&P was 
quite knowledgeable about the dairy industry (See Findings 
Nos. 97, 98, supra). A&P argues also that Borden expected 
reduced costs as a result of its new Woodstock plant. But 
we are here concerned with differences in the costs, not 
expectations which may or may not be realized. Nor is it 
relevant that A&P could get better prices on private label 
in other parts of the country. We are here not concerned 
with other parts of the country. Nor is A&P's reliance 
upon the costing guidelines of the 2-2-2 formula appropriate 
where, as I have found, this formula was a mere reference 
point and was subject to adjustments for local differences 
which would make it inapplicable to the Chicago area. 


IV. Meeting Competition 


128. As respects the issue of meeting competition A&P 
argues that although its officials thought the Borden bid 
was “substantially better" than the Bowman bid in 1965 
its review in 1973 shows that in fact the Bowman bid was 
better. I have found, however, that the Bowman bid was not 
comparable to the Borden bid. Unlike the Borden bid it 
was based upon-a certain anticipated volume of sales with 
a higher cost if the volume declined, which it did. It 
was also based upon a certain delivery schedule which was 
impossible of performance due to union practice and re- 
quirements. Although A&P attempts to develop the change 
in the Bowman bid with a corrected delivery schedule, the 
correction is A&P's estimate and not Bowman's. A&P also 
adjusts both the Bowman and Borden bids to reflect the 
same butterfat content of the milk, inasmuch as the Bowman 
bid allegedly specified a 3.5 percent butterfat content 
compared to the Borden milk which was 3.4 percent butterfat. 
Again, this is a correction by A&P and not by either Borden 
or Bowman. But it doesn't appear that A&P was interested 
particularly in the butterfat content as long as it met 
the legal minimum requiremer.ts (Schmidt, Tr. 1727-1729). 
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A&P uses Borden calculations to raise Borden's price for 
3.5 percent butterfat milk using Borden's adjustment of 

its raw milk cost. This does not necessarily mean that 
Borden's price would be Similarly adjusted by Borden 

had A&P asked for a different butterfat level, n addition, 
since the Borden butterfat level was about 3.45 percent 
anyway (Walker, Tr. 5513) and Borden was desperate to keep 
the A&P business, Borden would not necessarily make any 
adjustment in its prices to raise the butterfat content to 
3-5 percent (CX 62X; Havemeyer, Tr. 6779; RAPF 130, p. 134). 


129. Above and beyond the foregoing obstacles to an 
adjustment of the Borden bid to conform to what was felt 
to be the Bowman bid, that is, 3.5 percent butterfat content, 
there appears to be serious doubt that ti2 Bowman bid 
actually called for 3.5 percent butterf== content. Such 
was not the impression of the negotiatins individuals in 
1965 but was only the result of second thoughts generated 
by a review of the bids at the request of A&P counsel in 
1973. The testimony of the witnesses, however, indicates 
that the Bowman bid was based upon a 3.5 percent butterfat 
content of the class I raw milk and not the butterfat 
content of the processed milk (Smith, Tr. 1415-1417, 1445- 
1450; Schmidt, Tr. 1815; Bartels, Tr. 1897). Indeed, a 
Bowman official, Mr. Cannon, testified that the Bowman 
offer did not contain any specifications compelling Bowman 
to supply at any particular butterfat level (Cannon, Tr. 6187- 
6188). This was confirmed by the Commission's expert dairy 
economist (Walker, Tr. 5450-5453). In fact, this expert 
found that Bowman's butterfat level in 1965 was actually 
lower than Borden's butterfat level judging from the handler's 
reports which he examined (Walker, Tr. 5461). 


V. Cost Justification 
a. Attacks upon Malone's calculations 


130. With respect to cost justification, A&P first 
attacks the computations by Malone as erroneous an 
unreliable. Specifically, cx 54 purporting to show Borden's 
cost to permit Borden to make an ad¢itionai savings proposal 
to A&P is attacked because Malone allocated the costs ona 
point basis rather on the individual packages involved. 

But higher priced and lesser volume by-products are more 
costly to handle so that a cost computation by the number 
of units could not clearly reflect actual cost whereas a 
cost computation by points in which these higher priced 

and lower volume by-products are given higher point values 
would be more nearly accurate (See CX 7A). Moreover, since 
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Malone was seeking to ascertain the direct costs of 

A&P's business it was sufficient for his purposes apparently 
to ascertain overall costs and relate them-to the A&P volume. 
That Malone was familiar with costs can hardly be disputed 
and Malone did consider A&P's volume of business ( Malone, 
DTR pp. 148-151). A&P also attacks CX 54 because the costs 
therein are higher than CX 4, a rden calculation of costs 
pertaining to Borden's operations in Wisconsin in August 
1964. But CX 54 relates to Chicago and to 1965. A cost 
study which is neither contemporary nor based on the same 
market areas is hardly relevant and cannot be the basis for 
discrediting CX 54 which was prepared for the correct time 
period and locality, particularly when it appears that the 
highest labor rates are in Chicago as against all other 
dairy rates in the United States (Schaub, Tr. 3305) and 
where costs were increasing during 1964-1965 (See Resp. 
A&P's Proposed Findings, pp. 380-381). 


131. CX 54 is supported by CX 87, another calculation 
prepared by Malone some 10 months after CX os. In cx 87, 
Malone calculated costs experienced selling to A&P by two 
different accounting methods and in each case found that 


Borden was selling ge ea label to A&P at a loss. Although 


A&P argues that CX 87 does not relate specifically to 
Borden's cost of serving A&P, citing Malone DTR D. 296, it 
appears that Malone was speaking of another exhibit, CX 13, 
at that point. With respect to CX 87, Malone testified: 


The three documents representing 87A, B and c 
were developed in an attempt to reconcile our 
position as to which would be the best course 
to follow. Number one, we had the experience 
with the A&P private label operation and we 
wanted to see on a general basis, on a general 
application of the elements of cost, what our 
position would be, either lose or gain, and 
relate to where we would be if we lose al’ 

of the business. (Malone DTR 184-185). 


132. A&P also argues that CX 87 be disregarded because 
"the data used to determine the Borden costs shown on that 
exhibit were unavailable to A&P at the time of trial." This 
objection is now being raised for the first time in connection 
with CX 87. A&P's motion to strike Cx 87 on November 30, i973, 
objected to the admissibility of that document on the ground 
that it was neither past recollection recorded nor a business 
record. These objections were overruled (see my Order of 
March 5, 1974). It 121 becomes A&P to show concern for the 
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absence of underlying data to CX 87 literally years after 
such objection would have been timely and appropriate, 

that is, when Malone gave his deposition (Malone DTR pp. 229- 
250), or at least on ‘Sovember 30, 1973, when it moved to 
strike Cx 87. 


133. A&P also disputes CX 87 in that it compares the 
prices of the products sold to A&P on the O'Hare branch. 
Inasmuch as the O'Hare branch is the tee gh price area 
covered by the Borden A&P contract (CX 52) whereas Malone 
used an average price for all A&P stores including stores 
with lower prices than those from the O'Hare branch it 
necessarily follows that the average price arrived at for 
all will be lower than that at the O'Hare branch. 


b. Burden of Proof 


134. A&P contends that complaint counsel have not 
proven that the. price discriminations were not actually 
cost justified and that they have not carried the burden 
of proof required under Section 2(f) of the amended 
Clayton Act, citing Automatic Canteen Co. v. FTC, 346 
U.S. G1 (1953). Complaint counsel must come forward 
with evidence wiich proves both that the prices paid by 
the respondent buyer were not in fact cost justified 
and that the buyer knew or should have known this fact. 
Where, however, the buyer knows he is receiving a substan- 
tially lower price although the quantities in which he 
buys and the manner and amount of exertion with which he 
is served by a seller is the same as for his competitors 


--ethe Commission need only show, to establish 

its prima facie case, that the buyer knew that the 
methods by which he was served and the quantities 
in which he purchased were the same as in the 

case of his competitors (346 U.S. at 80). 


Even under Canteen, complaint counsel have met their 
burden here. The competitors were charged a higher price 
for Borden's milk products despite the fact that they took 
at least as much and often more than the individual A&P 
store with which they were competing. Further, although 
their service requirements were in some cases greater than 
that required for A&P they could have had the identical 
services but still at a higher cost than A&P was paying. 
Thus, with all differences in quantity and service eliminated 
there were no cost differences withthe-possible exception 
of advertising which I have frund to be negligible in this” 
particular situation. JS 
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135. Nor can it be denied that A&P knew or should 
have known that the methods of service and the quantities 
it purchased were the same as its competitors. A&P, 
not a novice in the dairy retailing business, certainly 
knew that Gorden's prices were set according to its price 
lists and discount schedules. Moreover, it appears that 
A&P was purchasing Borden label products at the same prices 
that were charged its competitors. A&P officials and 
Borden officials discussed pricing patterns in the Chicago 
area as compared to pricing in other cities and even if 
A&P did not see Borden price lists it certainly knew the 
eneral contents-and could have solicited further information 
Tarr, Tr. 857-859; CX 12B, 19). Under these circumstances 
and in view of A&P's other knowledge of Borden's prices 
and costs A&P clearly had the duty to inquire to determine 
whether its prices were legal. In Fred Meyer, Inc. v. Federal 
Trade Commission, 359 F.2d 351, 365-366 (Oth Cir, 1966), 
it was held that "Meyer had a knowledge of at least sufficient 
facts to create a reasonable suspicion that the payments it 


received were probably illegal...the duty to inquire [thus] 
arises." 


The Commission has held 


Where a buyer knows that he buys in the same 
quantities as his competitor and is served by 

the seller in the same manner or with the same 
amount of exertion as the other buyer the 
Commission need only show to establish ists 

prima facie case that the buyer knew that the 
methods by which he was served and the quantities 
in which he purchased were the same as in the case 
of his competitor... However, assuming the matter 
to involve different methods or quantities if 
complaint counsel show such facts and circumstances 
as would have given the buyer reason to believe 
based on the knowledge available to him, including 
knowledge of the methods of doing business in the 
particular industry, that the different methods 

or quantities could not have resulted in cost 
savings sufficient to justify the differential 
allegedly accorded to him, they would have met 
their initial burden (Suburban Propane Gas, Corp. 
71 FTC 1695, 1698-1699, n. ° 
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A comparison with the Beatrice case is also appropriate. 
In that case complaint counsel were held to have met their 
burden of proof, relying upon Kroger's market knowledge, 
the fact that it did not seek evidence of cost justification 
from the various bidders, and the fact that Beatrice's 
pricing to Kroger was on a cost-plus basis, whereas Beatrice 
was selling to competitors on a list-price-minus-discount 
basis which was not based on actual costs (supra at pp. 820, 
meee In that case there was no coimmunication betwen the 
parties concerning cost justification. Here, however, 
Borden submitted detailed cost data and informed A&P that 
its bid could only be justified on a meeting of competition. 
By any approach, therefore, complaint counsel have met their 
burden of proof to demonstrate that Borden's price to A&P 
was not cost justified and that A&P knew or certainly should 
have known that such was the case. 


Cy Havemeyer's Cost Studies 


ae In rebuttal to the contemporaneous Malone Studies 
(CX 54B, CX 87A-B) and other cost data (CX 21U, CX 23-25A, 
CX 206), A&P submitted three basic cost calculations, RAPX 
232, 233 and 234. RAPX 232 purports to demonstrate that 
Borden could have expected to earn a profit on its private 
label price proposal to A&P. This exhibit purports to 
calculate the total cost of processing, transportation to 
branches and delivery to the store, of A&P private label 
items based on costs of Borden for May 1965 or for other 
periods in determining some of these costs. It compares 
such cost to the private label price granted to A&P in 
September of 1965 to arrive at a calculated weighted margin 
per point for Borden in its sales of private label dairy 
products to A&P. It breaks down the total cost into seven 
categories: direct material costs; processing costs; trailer 
loading; hauling to branches; truck loading at branches; 
delivery; and indirect marketing general and administrative 
costs. RAPX 233 compares Borden's cost of serving A&P stores 
with that of 25 competitors on Borden's O'Hare routes in 
March 1966. RAPX 234 compares Borden's cost of serving A&P 
stores with that of five competing purchasers in 8 store 
locations in Hammond and Valparaiso, Indiana, in October 


1969. 


137. These studies were prepared by Mr. Robert G. Havemeyer 
(Havemeyer), called as a witness by respondent A&P. Havemeyer : 
is a management consultant and a partner in the management 4 


-49- 


ONNEE 


INITIAL DECISION 


r firm, Stephenson, Jordan & 
His professional career has been 
cost accountin 
6770-6775). 


eview all of the available 
completeness and represen- 
7520). His experience 
Patman cost justification 
Borden (Bowman), 


91 ° 
i. Delivery Costs 


138. Of critical importance is his calcvlation of delivery 
costs, being the most important and largest expense item 
with the exception of direct material costs. Havemeyer 
originally calculated them using Case & Company's wholesale 
milk delivery time standards. Complaint counsel objected 
to the admission in evidence of such time standards on 
.various grounds. By order dated September 1l, 1974, I 
overruled complaint counsel's objections insofar as they 
were based upon alleged unreliability, immateriality or 
irrelevance. However, by order of September 16, 1974, I 
Sustained complaint counsel's objections to Havemeyer's 
studies insofar as they were based upon Case & Company's 
time standards because data underlying the conclusions reached 
on these studies were not produced (RAPX 232, pp. 89, 76; 
RAPX 233, pp. 39-66; RAPX 234, Pp. 3-10). Consequently, the 
ultimate conclusions of Havemeyer for the cost of this function 
have been excluded and no meaningful comparison is possible 
between his studies and the cost calculations prepared by 
Malone. (See my Order dated November 20, 1974). 


139. A&P nevertheless contends "there is ample evidence 
in the record to calculate the costs that the Borden Company 
could have anticipated if A&P accepted the significantly 
reduced delivery service which was an explicit condition 
of the private label price proposal", It argues that delivery 
costs can be calculated using the official Wisconsin Manual. 
It contends that Wiscon-in is within the same region of the 
Borden Company as the Chicago metropolitan area and that 
operating conditions within the region will be roughly 
comparable. 
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140. The so-called Wisconsin Studies are RAPX 9. 
Dr. Solverson testified on behalf of complaint counsel 
in June 1973. The thrust of his testimony was to the | 
effect that a differential in delivery times per unit for 
different types of delivery services narrowed as quantities 
per delivery increased. In cross-examination, counsel for 
A&P offered several exhibits purporting to contradict ! 
Dr. Solverson's testimony and these were received in evidence 
(RAPX 8 through 15). As I noted in my orderdatcd November 22, 
1974, these were received in evidence for impea ment purposes. 


141. A&P argues that Dr. Solverson testified that the 
time requirements for effecting full and limited service 
deliveries in Chicago would be the same as full service 
in Milwaukee (Solverson, Tr. 1556). I do not 80 read his 
testimony. Rather, it appears that Dr. Solverson was 
speaking of a pattern or relationship between modified 
drop and full service in delivery time savings and that 
it was this pattern of decreasing delivery time savings 
when volume goes up that is true for a large number of 
geographical areas. He did not testify that time standards 
from the Wisconsin Manual or his thesis were applicable 
anywhere else. Indeed, the Wisconsin Manual and Dr. Solverson's 
thesis were admitted to show disparities between the two. 
Moreover, his thesis contained time observations from one 
additional company not included in the Manual figures 
(Solverson, Tr. 1601-1602, 1604-1605). ‘There were also 
differences in the definitions of the various service 
terms as between this company and those developed in the 
Wisconsin Manual (Solverson, Tr. 1606). Thus, RAPX 9 
shows that one of the functions performed under full service 
in Wisconsin was stamping merchandise, a service that was 
not part of full service in Chicago (Pergler, Ty. 5651-5654; 
RAPX 9, p. 2; RAPX 35). 


142, It is, therefore, inappropriate to attempt to 
establish time standards from RAPX 9. It fails to be 
precisely applicable to the State of Wisconsin, let alone 
the Borden experience in the Chicago market area. Even 
Havemeyer admitted that there were very substantial 
differences in both the fixed time per stop and the variable 
time per case as between his New Jersey Study and his 
Bowman Dairy Study (Havemeyer, Tr. 8183-8187). Thus, 
even considering RAPX 8 through 15 as not merely admitted 
for impeachment purposes, they constitute insufficient basis 
for a determination of Borden's cost in the Chicago area 
for the periods of time involved in this proceeding. 
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143. Nor does it appear appropriate to consider a cost 
justification defense on the basis of standardized costs. 
We are involved in actual costs, not what the costs should 
have been. As Havemeyer reported to the Virginia Milk 
Commission on a study conducted in that state: 


The cost of the three principal functions -- 
plant processing, distribution and in-store’ 
handling -- are independent. That is, a low 
cost processor could be either a low or high 
cost distributor; so, also, could a high cost 
processor. The costs of each of these functions 
are independent of tho incurred by the 
customers (stores) to which merchandise is 
delivered. (RAPX 245A, p. II-4). 


Following this rationale, it is obvious that a particular 
dairy such as Borden may be a low cost processor but a 

high cost distributor or vice versa. ‘Standards would arrive 
at an average or a mean and would not necessarily be 
descriptive of any particular dairy without some evidence 

to associate the activities of such a dairy with the average 
dairy, which evidence is lacking here. 


144, Even if Havemeyer's computations re service-times 
were acceptable, his calculations re delivery costs appear 
to be unreliable for other reasons. Some of the activities 
were improperly computed on a time basis. Thus, Havemeyer 
allocated driver commissions on a time basis rather than 
to the volume the driver delivers. But commissions were 
earned and paid on the basis of volume delivered (Pergler, 
Tr. 5731-5732; Banaski, Tr. 9560; CX 119J-K; CX 298H-J; 

CX 299H-K; CX 300H-J). Pergler testified: 


The commission that the routemen received was 
based on their sales not on the time that they 


put in at an individual store on an entire 
route. 


Banaski testified that wholesale drivers were paid both a 
salary 2nd a commission. The union contracts specified 

that the salary is determined on a hour? y, daily or weekly 
basis but that the commission is based on the number of 
points delivered. Havemeyer's calculations result in a 
higher cost for such activity performed for non-A&P customers 
and inasmuch as this is apparently incorrect, Borden's cost 
saving on this function in connection with private label sales 
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1i, Processing Costs 


145. But even independent of delivery costs, Havemeyer's 

Arguing that Malone's costs 
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referrable to Woodstock. There was no evidential showing 
that the Woodstock and the Wisconsin plants had similar 
product lines, similar labor forces, similar equipment, 
similar utilization of that equipment, similar management 
problems, similar volume ratios among the product lines, 
similar filling machines, similar efficiencies, etc, 

(Tr. 8100-8111). Moreover, Malone was one of the Borden 
officials who submitted this study upon which Havemeyer 
relies. Malone stated, however, that "there is no 
relationship between the Chicago factors and the Wisconsin 
factors" (Malone DTR p. 36). 


iii. Havemeyer's Unfamiliarity 


146, Havemeyer's lack of familiarity with Borden's 
activities also diminshes the value of his calculations 
concerning rental costs of the Ex-Cell-0 machine, which 
is a filling machine. The allocation of this cost was 
originally made in accordance with a formula which, 
however, was rejected for failure to submit substantiating 
evidence (Tr. 7397, 7402, 7393). Havemeyer then submitted 
an alternate method of allocating these costs (RAPX 154; 
Tr. 8114-9118). He testified, however, that his original 
method was superior (Tr. 8117) because the alternative 
was "of an averaging nature", Moreover, sincc the rental 
consists of 2 parts - a base rental and a production rental - 
(Tr. 8131-8132, 8133) and the base rental was paid on a 
monthly basis but the production rental may have been on a 
quarterly basis or some other basis other than monthly, 
we cannot be sure that all machine rental costs are shown 
in Havemeyer's calculations. His lack of familiarity with 
Borden's operations makes it impossible for him to supply 
such information. Malone's informed allocation of this 
cost in CX 54B and RAPX 65 must be considered superior to 
Havemeyer's averaging method. 


147. There were a number of other areas in which 
Havemeyer's calculations of cost would not be as reliable 
as Malone's calculations when one takes. into consideration 
Havemeyer's lack of familiarity with Borden's operations 
compared to Malone's intimate knowledge of such operations. 
Thus, in connection with trailer loading expense, Havemeyer 
discredits Malone's computation where.Ma Jone allocated the 
Same expense to gallon glass containers as he allocated 
to paper gallons (Tr. 8160-8161). Although there were more 
paper gallons in a case than there were glass, there were 
also more cases of glass gallons on a pallet (Pergler, 

Tr. 5632) and there may have been other economies involved 
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in loading the glass gallon pallets of which Malone was 
aware but of which Havemeyer could not have been aware. 


148, A sitties difficulty arises in connection with 
truck loading expense. There Havemeyer attempted to make 
a determination of the average points of each product that 
would be contained in a loaded case relying on his experience 
of normal practice in the dairy industry (Havemeyer, Tr. 7010- 
Uta © Since, however, he was not familiar with Borden's 
practices, his computations are not necessarily indicative 
of Borden's experiences without 2 determination that such 
experiences were the normal in the dairy industry. In 
addition, Havemeyer calculated such costs in contradictory 
ways. In connection with loading costs in the Chicago area, 
he included total purchases by the unfavored competitors 
(the 11 items involved in the A&P private label agreement 
with Borden and all other Borden dairy products purchased 
by such stores). In the Indiana study, he considered only 
the private label items and private label equivalents 
(RAPX 233, 234). In the latter study, the loading costg 
were virtually identical. Since this matter involves 
discrimination on private label items only, the latter study 
was the only proper approach and would eliminate much, if 
not all, of the cost differential in this function. 


149, Havemeyer's expertise is insufficient to remedy 
other apparent irregularities of his calculations. Havemeyer 
attempted to calculate product waste cost but in contradictory 
ways. He admitted that leakers and product spoiling within 
date would be product waste (Tr. 7749). He added, however, 
that this would be a very small part of the product waste 
which included a privilege to return out-of-date merchandise 
that was not defective. Consequently, in his profitability 
study (RAPX 232) he allocated 5 percent of “other delivery 
costs" to A&P private label (Tr. 7753). In his studies of 
O'Hare costs (RAPX 233) and Hammond (RAPX 234) Havemeyer - 
took the position that leakers and product spoiling within 
date are not product waste but were accounted for in some 
other mannes in Borden's bookkeeping system (Tr. 8490). 

He was unable, however, to cite any record evidence for 

that statement or from whom that information was obtained. 
Moreover, there is serious doubt that leakers and product 
spoiling within date would be only a small portion of the 
route returns. Competing retail grocers generally testified 
that they had very few returns (Minard, Tr. 3258; Kristoff, 
Tr. 2431; Barney, Tr. 3838; Cox, Tr. 4002-4003). Minard 
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testified that wht returns his company did have were 
usually leakers o. Product spoiling within date. Havemeyer 
himself indicated that Borden probably experienced a high 
number of gallon leaters in this period due to the fact 
that the paper packaging equipment frequently had problems 
during this period (Tr. 8101). 


iv. Indiana Irregularities 


150. Another apparent irregularity in Havemeyer's 
calculations concerns Valparaiso sales where he used 
RAPX 81 and 87 as the source for cost data on the 
assumption that Mr. Marquardt, (the independent distributor 
who delivered in Valparaiso for Borden) picked up his milk 
at the Hammond dock. He was unable to substantiate his 
position by documentation (Tr. 8641). Marquardt. himself 
never testified as to where he picked up + is milk (Marquardt, 
Tr. 1315-1331). Record evidence associates Valparaiso more 
closely to South Bend than to Hammond (CX 17K; CX 62T). 
There is, therefore, insufficient justification for the 
use of RAPX .81 and 87. But even if there were, the expenses 
thereon are Borden's expenses dealing with vendors, not 
with stores served by vendors who sold on their own terms 


_ (Marquardt, Tr. 1323). 


151. A&P argues that Havemeyer should be permitted to 


apply Hammond branch costs for vendors for his analysis 

in Valvaraiso. It bases its argument simply on the additional 
cost it would have to sustain to make still another study 

for this single comparison. But that is not the point. A 
correct study should have been made in the first instance. 


Havemeyer's cost studies! deficiencies render his conclusion 
unpersuasive. 


152. The Valparaiso study is also misleading. It attempts 
to calculate Borden's costs in its dealing with Marquardt who 
was an independent distributor. Borden's records, therefore, 
show its expenses of dealing with such independent distributor 
and not of its dealings with the distributors' customers with 
whom it had no relationship. Accordingly, if Havemeyer were 
to apply Valparaiso's expenses to stores served by those 
vendors, all or part of those expenses whould have to be 
shown as applicable in that way. This has not been done. 

Some of the expense allocated to the non-A&P store in 
Valparaiso, (Tittle) is made up of "provision-bad loans". 
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Any bad loans, however, made by Borden to its vendors would 
not be attributable to the stores to whom these vendors 
deliver, inasmuch as the Borden customer involved in the 
vendor account is the vendor and not the vendor's customer, 
a result reinforced by the fact that Tittle received no 
loan from Borden (Minard, Tr. 3223-3224). Nor can selling 
expense be ascribed to the Tittle store inasmuch as 
Valparaiso is not on a Borden route, Borden salesmen did 
not visit Tittle's store there (Minard, Tr. 3207-3208 ) 

and Tittle was not even a customer of the vendor which 
delivered to it (Marquardt, Tr. 1317). Similarly, there 

is no basis for allocating credit and collection costs 

to the Tittle store for the additional reason that it 

was not responsible for any credit loss (Minard, Tr. 3257). 
Tittle did not pay through a distributor (Marquardt, Tr. 
1317). Borden's provision for bad accounts with milk 
distributors could not be applicable to Tittle. Further, 
Since Tittle was never overdue (Minard, Tr. 3157) there 
could be no interest on overdue account. 


v. Branch Selling Expense 


153. Havemeyer's calculations in connection with Me 
branch selling expense - the expense related to the activities 
of Borden's salesmen - are also questionable. In this con- 


nection he estimated the number of points sold to inde- 
pendent stores, thus eliminating A&P sales and sales to 
schools and other non-store customers from consideration, 
and arrived at a branch selling experse per independent 
store point (RAPX 233, pp. 23, 16; Tr. 92-8494). Such 
allocation was based-on the assumption that the entire 

time of the salesman was spent in soliciting these 
particular store accounts and serving these accounts. But 
Mr. Daube, a Borden executive, testified that the salesmen 
"contacted new customers. ... [h]is basic function was to 
develop and obtain new business for the company" (Daube, 
Tr. 9226-9227). Such missionary work is part of the 
selling expense of doing business on the part of Borden 

and it should be borne equally by all customers, A&P as 
well, on a volume basis (Lemberg, Tr. 9419-9420). More- 
over, there is no record evidence to justify Havemeyer's 
elimination of non-store customers but only his belief that 
Borden would have special bulk wholesale salesmen who would 
call on bulk customers. He admitted, however, that there 
is nothing in the Borden expense account that shows that 
the salesmen do not call on non-store customers who are 
served by the wholesale routes (Tr. 86-8497). In addition, 
the Borden-A&P contract provided that ~Jorden's salesmen's 
services will be supplied at the store level only, to follow 
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through on a complaint covering such matters as service, 
product or container" (CX 62Q). But no time has been 
computed by Havemeyer for such activities. The absurdity 
of this conclusion is demonstrated by the amount allocable 
to Jim's Groceries where Borden's salesmen visited maybe 
once a week or maybe once a month (Cox, Tr. 3992). But 
Havemeyer's allocations would run about $165 for March 1966 
(RAPX 233, pp. 23, 31). Nor did Havemeyer give any 
consideration to the fact that Borden incurred some selling 
expense in connection with the functions of Tarr and the 
salesmen who assisted him in servicing the A&P account 

(Tr. 8503). Yet Tarr spent almost 411 of his time in 
serving the A&P account (Tarr, Tr. 845-846, 897, 899). 
Finally, Havemeyer's approach on this function contradicts 
the treatment in his profitability study where he allocated 
some selling expense to A&P private label. 


vi. Failure of Classification 


154. Havemeyer's cost calculations are also flawed 
by his failure to classify customers in accordance with 
size, type of store, volume of purchases and other charac- 
teristics. In his profitability study he treated all 
independent stores as having one set of characteristics 
and A&P stores as having another. Thus, in RAPX 232 p. 89, 
he established various volume brackets for "other stores" 
but made no volume analysis for the A&P sales, despite 
the fact that 10 of the 88 A&P stores listed in the March 
1965 breakdown of O'Hare sales took less than 300 points 
per delivery (RAPX °4). In calculating the number of points 
per case in May 1965, for all "other stores" Havemeyer 
examined the route books for 3 out of 17 routes in March 
1966 and admitted that "there was not sufficient data to 
be certain of a variation of the points per case by 
size of store" (Tr. 7845). While admitting that it was 
highly unlikely these various size stores purchased the 
same number of points per case, he explained that "the 
data was not there unless you went through a tremendous 
analysis" (Tr. 7850). His resulting figure of 22 points 
per case for "other stores"is obviously quite arbitrary. 
Similarly, in connection with RAPX 233 and 234, Havemeyer 
gave no recognition to different classes of customers with 
different cost experiences in connection with his allocations 
of delivery expense; clerical expense, product waste, 
selling expense, etc. 


155. This failure of classification is hard to under- 
stand in view of Havemeyer's prior experience. The one 
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prior Robinson-Patman type cost study made by him was 
for Bowman Dairy in the case of U.S. v. Borden, 370 U.S. 
460 (1962). His study was rejected by the Court at 471: 


In the [Bowman] study the experts charged all 
independents and no chain store with these costs. 
Yet it was not shown that all independents 
received these services daily or even on some 
lesser basis. Bowman's study indicated only 
that a large majority of independents took 

these services on a daily basis. Under such cir- 
cumstances the use of these cost factors across 
the board in calculating independent store costs 
is not a permissible justification for it 
possibly allocates costs to some independents 
whose mode of purchasing does not give rise 

to them. The burden was upon the profferer of 
the classification to negate this possibility 
and the burden has not been met here. 


There can be no doubt that there are vast differences 
between the characteristics of the various customers on 
Borden's routes, differences in physical size, layout of 
stores, purchase volume, services received and so on. 
Even the A&P stores had such differences. Havemeyer's 
studies here merely repeat the error made in his earlier 
Bowman study. 


156. In the O'Hare and Hammond studies Havemeyer 
determined costs on an average basis for A&P stores 
and then compared this average with specific competitors. 
Thus, in his delivery cost analysis in RAPX 232, he 
proceeded on the basis that A&P was one single customer. 
This was condemned, however, by the Commission in National 


Dairy Products Corp., 70 FTC 79, 193-196, 207 (1966). 
The vomutss ton stated: : 


The Hearing Examiner rejected respondent's cost 
justification defense, in part, ‘for the reason 
that discounts to multi-unit purchasers must be 
cost justified on a store-by-store basis. We 
agree ... the averaging of purchases has no 
relationship to the cost actually incurred in 
dealing with each store (at p. 194). 

Thus, the largest independent customer respondent 
has in this area received only a 6 percent dis- 
count whereas a competing chain store unit of 
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the same volume receives 12 percent, not by 
virtue of any savings in cost to the store 

but solely by reason of its membership in 

the chain... In practice therefore respondent 
takes the over-cost justification in delivery 
to the large stores of a chain and credits this 
time saved to the smaller stores. In our 

view this is not a valid costing procedure 
under the Robinson-Patman Act (at pp. 194-195). 


Yet this is exactly what has been done here. A&P stores 

in the Hammond area range from a low of only 17 plus cases 
per delivery to a high of 52 plus cases per delivery (RAPX 
aan, 9. 19). Thus, although Burger's Market took more than 
75 cases per delivery, the competing A&P store #325 took 
only 17.68 cases per delivery but this small A&P store was 
averaged out with larger A&P stores to hide the fact that 
there was such a hugh disparity in size and purchase volume. 
Of course, by such averaging out, the fixed costs applicable 
to this store's operation become much less than they would 
be had the true volume been known Since fixed costs are 
usually allocated on the basis of volume, 


vil Countervailing Costs 


157. Nor did Havemeyer give adequate consideration 
to countervailing costs - costs necessary for the A&P 
business but not for other business. Reference has 
already been made to Havemeyer's failure to consider 
the expense of Tarr, the Borden employee whose activities 
were in great measure devoted to the A&P account. But 
Minkler, Malone, Gose and others in Borden's Chicago 
office also spent a very great amount of their time in 
getting and keeping the A&P private label business (Minkler, 
Tr. 125-279; Tarr, Tr. 849-889; Gose, Tr. 1045-1063; Malone 
DTR pp. 29-204); some of Borden's home office personnel in 
New York spent considerable time on that sam: account 
(Archer, Tr. 1209-1212, 1228, 1230) but Havemeyer made no 
special study of these expenses (Tr. 7757-7758, 9699-9710). 


158. Moreover, it was often necessary to mix A&P label 
and Borden label products together on a pallet to make 
up a full pallet for an A&P store (Pergler, Tr. 5697-5698, 
5700, 5702-5704). This mixing had to be done by hand 
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which would involve extra effort and expense which was, 

_ however, ignored by Havemeyer who stated that the mixing 
of products on pallets was done equally for everyone. 
But Havemeyer has not personally observed this procedure 
(Tr. 7980), and Pergler's testimony relates primarily to 
the A&P deliverics,. 


159. There may have been additional costs for A&P 
stores involved in connection with clerical expense. Thus, 
there was a daily delivery ticket for each individual store 
and a summary billing sheet for a number of stores in an 
area (Tr. 8184-8485). This additional summarization was 
not considered by Havemeyer (Tr. 8478-8486, 7716-7730). 

In addition, Borden had to include the retail price and 
extend the retail value for each product on a total basis 

at A&P's request (RAPX 170, pp. 87-91; A&P Adm. March 12, 
1973, p. 2, second par.). Despite this indication of 
countervailing costs Havemeyer made no study of the effect 
without which a true cost difference could not be ascertained 
(Lemberg, Tr. 9421-9422). 


160, Furthermore, Havemeyer determined the clerical 
expense fo. A&P private label on the basis of the fact 
that private label represented 11/38's of the number of 
lines on a summary billing to A&P (RAPX 233, p. 11; Tr. 
8478-8479). This ignores the fact that an A&P billing 
had 38 lines but the competitor's stores billing had at 
the most 27, the difference, 11, being the 11 private 
label items which A&P was purchasing but not the competitor 
stores. Thus, it would appear that clerical costs should 
have been determined by comparing the number of lines on 
the billings required for the two different stores which 
would result in a higher clerical cost in this connection 
for A&P stores than for the competing stores. In effect, 
A&P's purchases involved clerical expense in connection 
with the billing of the private label items, an ‘expense 
which was not incurred by the competing stores which did 
not buy any private label items. 


viii. General Selling and Administrative Costs 


161. Havemeyer's calculations concerning general selling 
and administrative expense is also questionable. He first ‘ 
ascertained the "overhead cost" which he had selected from 
Borden's central office accounts (RAPX 233, pp. 5, 6). He 
then took the sum total of all other functional expenses 
which he had allocated to O'Hare customers, divided this 
total into the overhead cost, arrived at a resulting 
percentage figure and applied the percentage figure to the 


total costs for the other seven functions which he had 
calculated for the O'Hare customers. These seven branch 
functions, however, did not include production or 
transportation costs which, according to Havemeyer, 

totaled about $270,000 in May 1965 (RAPX 232, pp. 24, 33, 
39)» whereas the branch expenses in March 1966 were 
calculated as being about $82,000 CRAPE 239, ). 6)... It 

1s only reasonable to assume that the central office 

would be concerned with the totality of Borden's operation 
and would spend some time concerning itself with production 
and transportation costs but none of such costs have been 
considered in this connection by Havemeyer. Instead, a 
very substantial amount of the overhead expense is allocated 
on the basis of the time the driver spends at the individual 
Storc sine dolivery expense is allocated on this basis. 
thus, Jim's Groceries was ae daily cash basis customer (RAPX 
233, p. 69). His montniy purchase volume would be about 
16,000 points (RAPX 233, p. 31) and Havemeyer would have 
this customer credited with having generated about $41 in 
expense for the Borden home office staff in March 1966 
(RAPX 233, p. 41). Yet it is hardly likely that the 

home office would have any contact with Jim's Groceries. 
Similar results would apparently be reached for otner cash 
customers (RAPX 233, pp. 60-63, 66, 69). 


ix. Credit Loss 


162. Still another questionable area with respect 
to Havemeyer's calculations arises in his treatment of 
credit loss. Havemeyer estimated the amount related to 
the wholesale business and allocated it equally per 
point among the 17 independent store purchasers on the 
Hammond wholesale routes. The "milk regular" account 
by Borden included both wholesale routes and retail home 
delivery routes (Tr. 8818-8819), Havemeyer allocated 
12 percent of the expense to retail home delivery 
customers and 88 percent to wholesale customers (Tr. 8818), 
but admitted that if done a volume basis retail sales would 
account for about 25 percent (Tr. 8819). Havemeyer admits 
that this is a “bad account" expense record (Tr. 8826-8828; 
RAPX 234, p. 90) and there are substantial amounts attributed 
to "legal expense" and “interest overdue accounts". It 
would appear, therefore, that this account is primarily related 
to particular customers who are in arrears. With the exception 
of Wallies, all the independents had been extended credit 
for a maximum of 4 weeks (comparing the average weekly sales 
figure with the largest balance shown for each store). This 
would hardly constitute a bad account nor was it so regarded 
by Borden who continued to grant rebates to these stores 
(CX 288-289; Cx 188, 191, 194-197, 200, 202). There was then 
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no reason to allocate that account's expenses to customers 
who had not contributed to such expense and if A&P was 
not so charged there was no reason for. charging the inde- 
pendents, some of whom may have been as financially sound, 
if not more 80, than A&P(CX 189, 192, 199, 203, in camera; 
CX 216-219, 221). oe crane 


x. Advertising =xpense 


163. Still another area of doubt involves advertising 
expense. Four products were involved in this advertising 
(RAPX 90, p. 3) only one of which was involved in the 
Borden-A&P private label agreement (Bitting, Tr. 9334). 
Two of the other three products were sold only under the 
Borden label and the fourth item was not sold to any of 
the store customers in this area es Tr. 9335). 

The one pertinent item represented only some $3,000 out 
of a total expenditure for all four of $114,000. Although 
Havemeyer argues that these advertisements are really 
advertisements of the entire line of Borden products, not 
just the named product, it was shown that each of the 
products involved was a new product which was being 
introduced and Havemeyer did not know what was said in 
any of the advertisements (Tr. 9638-9655). Without. such 
information there is no basis for assuming that the 
advertisements referred to more than the four products 
named. Even if such advertising represented institutional 
advertising the expense should be applied to all sales 
including those of private label since it represented a 
eneral expense of doing business and expanding sales 
(ianhesn. Tr. 9419-9420). 


xi. The Availability Argument 


164, Finally, A&P contends that complaint counsel seem 
to argue that even if Borden's prices to A&P were cost 
justified, A&P does not have a defense unless it can be 
also shown that those prices were offered on some kind of 
proportional basis to others. It bases this construction 
of complaint counsel's arguments on complaint counsel's 
language to the effect that the cost difference in this 
case is not due to differing methods or quantities of 
sale or delivery, which is a requirement under Section 2a of 
the Robinson-Patman Act, but the difference in availability, 
i.e., that Borden offered all stores the same type of service 
spelled out in the Borden-A&P private label contract, but at 
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a much higher price (CX 138; CX 62P-Q). Indeed, I have 
found that virtually the same service was offered by 

Borden to its non-A&P store customers (provided they 

had a certain volume of purchases) but at a maximum 
discount from list prices of not more than 30 percent 
compared to A&P's effective discount of more than 35 
percent. A&P's logic would require competitors to 

accept the same service program at much less discount 

in order to preserve their rights under the Robinson-Patman 
Act, even if this meant compounding their loss or disadvantage 
by requiring them to incur more in-store service cost as 
the result of reduced service from Borden, without an 
adequate discount to compensate them for it. As complaint 
counsel view this argument 


a buyer may legally discriminate in price if he 
wraps up the price package in service terms and 
offers the same service to others at a much 
higher, unattractive price, which the competitors 
cannot accept. The difference in service terms 
will then justify the price difference (complaint 
counsel's Proposed Findings, Vol. II, p. 299). 


Such an obvious flout of the Robinson-Patman Act cannot be 
tolerated. Non-A&P stores were offered the same service 
terms enjoyed by A&P but were required to pay more. There 
was, however, no difference in Borden's cost savings as 
between the A&P stores and non-A&P stores receiving the 
same services. It follows, therefore, that no price 
differences could be justified thereby. It may be argued 
that the non-A&P stores did not take the limited service 
that A&P had and that, therefore, Borden actually experienced 
cost savings in its dealings with A&P that it did not 
experience in its dealings with the non-A&P stores. But 
Borden's preferential discounts were not “functionally 
availabld to the non-favored customers who had to meet 
certain minimum volume purchases which A&P did not (Morton 
Salt Co., 334 U.S. 37, 42 (1948)). It appears only proper 
€o make cost comparisons in a seller's dealings wit? 
competing purchasers where such dealings are comparavwe 

and functionally available. The Act recognizes the need‘ 
for like grade and quality of items sold. Certainly the 
‘same conditions of sale must exist before cost comparisons 
can be made. With the same conditions of sale offered all 
purchasers, no differences in costs could arise. A&P's 
inducement of a preferential price under such circumstances 
would violate the Act, particularly where, as here, the 
buyer knows that the price its competitors are obliged to 
pay for their purchases is one which it, the buyer, refused 
to pay and succeeded in forcing the seller to reduce to 
that preferential level. 
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xii. Conclusion 


165. I conclude, therefore, that A&P's cost 
justification studies, RAPX 232, 233 and 234, are so 
defective and inadequate as to furnish no evidentiary 
basis for justifying A&P's preferential price for private 
label items on the basis of Borden's savings in costs. 


VI. The"Borden Defense" 


166. A&P argues that since Borden "admittedly" has 
a defense to a Section 2(a) charge by reason of meeting 
competition, and complaint counsel have not charged it 
with a violation, A&P cannot be guilty of violating 
Section 2(f). It should be noted, however, that Borden 
has not been adjudged to have a defense to a Section 2(a) 
charge by reason of meeting competition. Borden simply 
has not been charged by the Commission which has such 
discretion in issuing complaints. It cannot be said with 
certainty that, had Borden been charged with a 2(a) violation, 
it would have been able to defend such a charge successfully. 
It has been held that a seller cannot accept a buyer's story 
(such as one about a competitive offer) without more (National 
Dairy v. FTC, 395 F.2d 517, 528, (1968) where the cour 
distinguished decisions in Forster Manufacturing Co. v. FTC, 
335 F.2d 47, 54 (1964), Beatrice Food Co., Inc., 08 FTC 206, 
350 (1965) and Continental Baking Co., C 2071, 2164 
(1953) in which efforts to verify were found). But even 
had Borden been able to defend such a charge successfully, 
the result would nevertheless be insufficient to exonerate 
A&P under the circumstances. Thus, in the Kroger case 
the supplier, Beatrice, was found to have not visiated 
2(a) of the Act. Nevertheless, Kroger, the buyer, was 
found to have violated 2(f) of the Act: 


Kroger [contends] that as a matter of law 

the discharge of Beatrice requires the acquittal 
of Kroger because there cannot be a violation 

of Section 2(f) without there being one under 
Section 2(a). While ordinarily this may be 

true - a matter we need not pass upon - it is 

not true under the peculiar circumstances here, 
where Kroger was found by the Commission to 

have given "false price information" to Beatrice 

as to Broughton's competing bid (438 F.2d at 1374). 
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Here, too, A&P gave false price information to Borden as 

to Bowman's competing bid. Although A&P argues that Kroger 
actively misrepresented the other bid but that A&P had a 
lower bid from Bowman,the fact remains that A&P represented 
to Borden that it had a bid which could be compared to 
Borden when, as a matter of fact, it did not, in view of 
the volume conditions and delivery conditions. Even if 
those differences could be ignored and the two bids compared, 
A&P represented to Borden that Bowman's bid was lower than 
Borden's when, as a matter of fact, AxP itself understood 
Bowman's bid to be higher than Borden's. 


VII, Commerce and By-Products 


167. A&P cites the provisions of the Robinson-Patman 
Act which make it unlawful 


-+- for any person engaged in commerce, in the 
course of such commerce, either directly or 
indirectly, to discriminate in price between 
different purchasers of commodities of like 
grade and quality, where either or any of the 
purchases involved with such discrimination are 
in commerce ... 


It is not sufficient that the parties be engaged in commerce, 
the purchases involved in such discrimination must be in 
commerce. A&P's purchases from Borden were under a contract 
which covered sales and deliveries not only to its stores 

in Illinois where Borden's Woodstock plant was located but 
sales and deliveries to its stores in Indiana and elsewhere 
as well. It was not severable. The contract, therefore, 
covered purchases in commerce because it was multi-state 

in nature. 


168. Moreover, Borden's supply of raw milk came from 
outside the state of Illinois and its processing into milk 
products did not interrupt the interstate flow of milk 
from farm to retailer. Foremost Dairies, Inc. 62 FTC 1344 
(1963) aff'd. 348 F.24 r.), cert. denied, 382 
U.S. 95 65); Dean Milk Co. 68 FTG 710 (1965), aff'd. 
395 F.2d 696 (7th a °. 


169. A&P argues that certain of the milk products 
were so processed as to make them separate and distinct 
commodities, thus breaking the interstate flow. It 
refers to products such as whipped cream, sour cream, 
eggnog, and onion dip, which allegedly were so physically, 
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biologically and chemically different from raw milk 

that the interstate flow of commerce was terminated 

at Borden's processing plant in Tllinois. Nevertheless, 
those products were a relatively insignificant part of 

the contract entered into which was not severable. Whole 
milk constituted the great bulk of the sales under the 
contract and did not interrupt the interstate flow from 
the raw milk supply to the retailer. ‘There is no basis 
for splitting the contract where the parties have not done 
so. To allow these insignificant products to control the 
legality of private label purchases under such an indivisible 
contract would have the tail wag the dog. 


Cc. Count- Tre 


170. Count III of the complaint alleges that A&P sold 
private label milk and other dairy products at the prevailing 
retail price level for vendor label milk and dairy products 
in spite of A&P's lower cost for the private label milk, 
thus maintaining the existing retail prices for milk and other 
dairy products. Borden for its part failed to pass on at 
the wholesale level price red ‘lons similar to the reductions 
granted to A&P to other purchasers who compete with A&P. 
Respondents' course of conduct, it is alleged, constitutes 
a combination between respondents which had the tendency or 
effect of stabilizing and maintaining prices for milk and 


other dairy products in violation of Section 5 of the Federal 
Trade Commission Act. 


171. The area involved for purposes of proof of this 
Count is the Chicago Standard Consolidated Area (SCA) 
consisting of the counties of Cooke, DuPage, Kane, Lake, 
McHenry and Will in the State of Illinois and the counties 
of Lake and Porter in Indiana. 


172. A&P ranked third in total sales among the retail 
grocery chains operating in the Chicago area, its sales 
in 1965 amounting to 203 million dollars (CX 222A). It 
was a significant factor in the market and its competitors 
were careful to monitor A&P's prices (Lasorso, Tr. 2646; 
Cox, Tr. 3947-3948, 3986; Barney, Tr. 3685; Minard, Tr. 3147, 
3152, 3153). Had A&P created a price differential on its 
private label milk, Scott Lad (a competing grocery) would 
have had to meet the lower price (Schaub, Tr. 3330). 


173. Borden ranked either second or third in Class I 
milk sales among the dairy companies operating in the 
Chicago area. It was an important market factor (Holin, 

Tr. 2965-2966, 2982-2987; Soldwedel, Tr. 3373-3374; Hitchner, 
Aber 3596). Prior to the private label agreement Borden 
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was A&P's principal milk supplier for its Chicago unit 
and provided approximately 95 percent of A&P's milk 
supplies (Schmidt, Tr. 1678). 


174. A&P and Borden competed with one another in the 
sale of milk and milk products at retail but the record 
in this proceeding does not establish clearly the dates 
of such retail deliveries by Borden nor the extent. Witnesses 
referred to Borden's retail sales as having lessened and 
ceased somewhere between 1963 and 1968. Thus, Borden's 
Gose testified that Borden had "some" retail routes when 
he left Borden's employ in 1968, but he added "I don't 
remember exactly, but we had considerably less..." (Tr. 1041). 
Later, however, Gose said that retail home deliveries were 
phased out "somewhere" between 1963 and 1968 (Tr. 2133). 
The President of Wanzer Dairy testified that Borden "could 
have had 21 or 22 routes...which means nothing in retail" 
(Soldwedel, Tr. 3406). The record does, not establish with 
any degree of certainty that meaningful horizontal competition 
between A&P and Borden at the retail level existed at the 
time critical to this proceeding, 1965-1968. 


175. Borden competed indirectly with A&P at retail by 
selling at wholesale its Borden brand milk to non-A&P 
stores competing with A&P at retail (Kuhlman, Tr. 5273). 
If A&P were to reduce its retail price competing retailers 
might be- forced to lower their price of the Borden label 
products and seek cost reductions from Borden. 


176. A&P had strong motivation to stabilize and maintain 
prices on milk and milk products. As noted earlier, as the 
result of its private label agreement with Borden there was 
an expectation on the part of A&P to realize an estimated 
annual saving of approximately 820 thousand dollars. This 
saving could be realized only if A&P's profit margin was 
protected by the maintenance of the retail price (Kuhlman, 

Tr. 5230). A reduction of A&P's retail price would necessarily 
lower its net savings unless Borden reduced its price to A&P 
even further. This A&P could not expect. It had no better 
competitive bids and there was always the realization that 
there was some point beyond which Borden could not possibly 
recede despite its need for volume. A&P-was also anxious 
that Borden not grant others the same lower price A&P 

enjoyed since if this were done, the A&P competitor might 
lower his retail out-of-store price and A&P might have been 
obliged to meet such lower price by reducing its retail price, 
thus losing some of the expected savings. 
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177. Borden similarly had strong motivation to maintain 
milk prices. Its newly completed processing plant at 
Woodstock, Illinois, had a very large capacity and A&P's 
Chicago Metropolitan Region alone accounted for over 55 
percent of Borden's wholesale sales volume (CX 4eD). If 
Borden was to maintain an efficient level of production 
at Woodstock it had to retain the A&P business (Minkler, 
Tr. 217; Kuhlman, Tr. 5230). A break in milk prices if 
A&P would reduce its. out-of-store private label prices 
would harm Borden seriously: 


We have said all this before many times, but, 
we do hope A&P will price this private label 
and the advertised brand label the samey 
certainly to begin with. If private label out- 
of-store is dropped to reflect this 1¢ per 
point, this market will rock immediately, we 
think. We believe such a move on their part 
would destroy the present price level for 
advertised brands and would add explosive 
fuel to a war over the differential question. 
We know some competitors will be strongly 
opposed to a difference in price for a 
private label. One big decision we have 

to make has to do with how low we will go 

to force acceptance of a differential. 

We folded up in Wisconsin because of a 

"no sales below cost" stipulation in 

the Wisconsin Law. We have no such "out" 

in Illinois. 


This is not exclusively a matter in 
our interest. We believe retailer's 
margins would eventually get caught in 
whatever upheaval takes place. With such 
& move on A&P's part - instead of an 
improvement in their overall margin, one 
point I am making is that their dairy 
department spread could collapse. If 
that should happen, they will not have 
gained anything by bringing in private 
label and, certainly, we will have been 
knocked to our knees. (CX 73) 
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178. In the Wisconsin situation referred to above, 
Borden was supplying milk to the Kroger stores both under 
the Borden brand and two secondary Jabels but at a lower 
price to Kroger for the milk produc.s under the secondary 
labels. Kroger then lowered the retail price on these 
secondary labels which resulted in a chain reaction of price 
breaks in the prices of other dairies and chains forcing 
Borden to lower both its wholesale and retail prices on 
Borden label (Soberg, Tr. 2753-2756, °759). A&P was also 
involved in this price war (Soberg, Tr. 2764-2765). 


I - Complaint Counsel's Contentions 


179. Complaint counsel contend that to stabilize and 
maintain the price of milk in Chicago 


"all that was necessary in light of the market 
structure was for each party to agree or to arrange 
to assure the other that neither would do anything 
which would tend to disrupt the Chicago market or 
any milk prices therein. The agreement and/or 
arrangement of mutual assurances were comprised 

of and/or were supported by, inter alia, respondents’ 
communications with one another, their exchanges 

of information, and their market knowledge and 
market conduct." (Complaint Counsel's Proposed 
Findings, Vol. I, p. 225) 


180. With respect to respondents' communications 
with one another, complaint counsel cite record evidence 
indicating some discussion of market sensitivity between 
them. Thus, on February 9, 1965, Borden's Minkler wrote 
to Borden's Pentz about a conversation between A&P's 
Schmidt and Borden's Tarr: 


[W]hen Schmidt talked to Tarr yesterday he made 
it very plain that we had to be right. He said 
he very much appreciated the sensitiveness of 
this market and that he did not want to put 
this private label out for bids (CX 12). 


Nor did Borden want this business put out. for bids. 
As noted earlier in Minkler's internal letter (CX 7A, B) 
Borden was concerned about a "market upheaval" as result 
of private label bids and believed that “retailers' margins 
would eventually get caught in whatever upheaval takes 
place...their dairy department spread could collapse...we 
will be knocked to our knees." 
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181. Complaint counsel also cite the meeting between 
A&P and Borden officials on or about May 26, 1965. Schmidt 
expressed a hope that the private label program might be 
productive of 500 thousand dollars annually. CX 19F states: 


In this regard, it was stressed that this type 
of product contribution could only result from 
the continuance of present out-of-store margins 
on fluid milk products 


and referred to the Wisconsin price war. Complaint counsel 
contend that this comment, taken together with the discussion 
which took place concerning Borden's narrow profit margins, 
“was clear warning that A&P should not reduce the retail 
price on private label milk" (Complaint Counsel's Proposed 
Findings, Vol. I, p. 227). It should be noted, however, 

that CX 19F does not indicate whether it was Borden or 

A&P which "stressed" the continuation of present margins. 


182. Complaint counsel also cite the a of Borden 
in its price quotation to A&P in May 1965 (CX 16P). In 
it Borden says: 


In certain areas the primary basic price has 
recognized the depressed competitive situation 
prevailing in such markets. Such situations 
must eventually be corrected. It is considered 
that any economic improvement that occurs 
subsequently will be mutually recognized 

in accordance with the situations. 


Complaint counsel's economic expert, Dr. Kuhlman, contends 
that the parties were discussing prices in the retail market 
(Kuhlman, Tr. 5232-5233, 5308-5309). According to Dr. Kuhlman: 


This constitutes in my mind a very clear and 
very explicit correspondence regarding the 

price of milk, and the fact that one of 

these companies is a supplier of milk to 

the other one can in no way be used to 

explain that this is not price fixing (Tr. 5233). 


183. Complaint counsel also argue that Eorden's right 
to terminate the private label agreement at any time helped 
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insure that A&P would not choose to alienate Borden as 
re aaa by reducing the retail price (Kuhlman, Tr. 
5234). 


184. Complaint counsel also cite the fact that the 
820 thousand dollar annual saving offered by Borden to 
A&P under the private label agreement was not made on 
any straight discount basis but spread across 11 


‘different product lines and argue that Borden influenced 


A&P's retail price because Borden determined how much of 
the savings A&P should realize on any individual product 
(Kuhlman, Tr. 5233-5234). 


185. Complaint counsel also argue that A&P must have 
known that Borden was not prepared to give the same deal 
to competitors of A&P inasmuch as it had a constant flow 
of information regarding Borden's costs in connection with 
the private label pricing (Kuhlman, Tr. 5231). Similarly 
Borden knew about A&P's retail prices since A&P generally 
supplied Borden with its retail prices (A&P Adm. dated 
March 12, 1973, II D, p. 2). 


186. Complaint counsel also cite the fact that when the 
private label program began and thereafter, A&P sold private | 
label milk and dairy products at the prevailing retail price 
level for vendor label milk and dairy products. Similarly, 
Borden failed to pass on at the wholesale level price 
reductions similar to the reductions granted A&P to other 
purchasers who compete with A&P in the Chicago area, at 
least for'two or three years after the commencement of the 
private label agreement with A&P (Gose, Tr. 1095-1099). 


187. Finally, complaint counsel cite the testimony of 
Dr. Kuhlman, its expert economic witness, who found a 
combination between the respondents to stabilize the price 
of milk (Kuhlman, Tr. 5229-5235). The evidence consisted 
of "mutual assurances", their post-contract behavior, 
their spreading of the savings across 11 different product 
lines and the fact that the agreement was terminable at 
will. : 


II ~ Respondents! Reply 


188. It appears, however, that Borden's failure to 
offer the private label prices it granted to A&P to other 
customers immediately was because its Chicago sales manager, 
Gose, was instructed by Borden's law department that Borden 
could not make such offers to others and still rely on the 
meeting competition defense of the Robinson-Patman Act 
(Gose, Tr. 1076). Later, however, when it appeared that 
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Borden's competitors were selling at prices comparable 
to its private label prices to A&P, Borden solicited 
business at such prices (Dischner, Tr. 7165). 


189. Respondents also cite the fact that John White 
was sales manager of A&P's Chicago unit at the time and 
that it was he who established the out-of-store prices 
without consultation with Schmidt, Bartels or Smith, whose 
authority was limited to purchasing the products. White 
did not know of the Wisconsin experience nor had he had 
discussions with Minkler, Tarr or Malone and was not involved 
in the private label negotiations (White, Tr. 2058-2063). 


190. With respect to the internal Borden letter of 
December 28, 1964 (CX 7), Borden notes that Minkler spoke 
of the effect of an out-of-store differential between private 
and brand labels but notes that it neither called for nor 
requested any action and that neither the letter nor its 
contents were disclosed to A&P. 


191. With respect to the "sensitivity of the market" 
which was brought up during the February 1965 meeting between 
Tarr and Schmidt, Borden argues that it reflected Tarr's 
fear that competitors might disregard overhead costs in 
bidding for A&P's business (Tarr, Tr. 872). Minkler also 
mentioned this to A&P's Bartels later (Minkler, Tr. 213-214). 


192. With respect to the notation in Borden's May 1965 
price quotation to the effect that "the primary basic price 
has recognized the depressed competitive situation prevailing" 
and “any economic improvement that occurs subsequently will 
be mutually recognized", Borden contends that this does not 
refer to prices in the retail market but to the fact that 
in some areas the prices bid by Borden were not based on 
Borden's costs due to competitive wholesale situations then 
existing and would have to be adjusted later to a cost basis. 
Even if the so-called depressed competitive situation referred 
to prices in the retail market the critical question is 
whether the "mutual recognition" to be given to any economic 
improvement thereafter does not necessarily refer to A&P's 
out-of-store prices but to acceptance of a higher price from 
Borden by A&P based upon cost rather than competitive 
situations. In any event, Schmidt told Tarr thereafter 
that A&P did not want the depressed market in the outside 
areas to be given special consideration in the bids but 
that all prices should be based on costs (RAPX 132A-C). 
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193. With reference to the May 26, 1965 meeting between 
A&P and Borden officials where A&P expressed its hope 
for a saving in the amount of 500 thousand dollars using 
the private label agreement and it was stressed that that 
amount could result only from the continuance of present 
out-of-store margins on fluid milk products (CX 19F), 
Borden rejects complaint counsel's interpretation of 
this language as a "clear warning" that A&P should not 
reduce its retail price. Borden's Malone testified that 
the statement was made to disabuse A&P of any possible 
belief that Borden would guarantee those savings and 
support A&P in a price war (Malone DTR pp.217-218). See 
also Smith's testimony on rejecting Borden's July bid: 


[WJe didn't have any protection in case of a price 
war. If a price war broke out and we had to meet 
competitive retails for some period of time, 

that would be our expense instead of Borden's 
expense (Tr. 1361) 


194. With respect to the spread of the savings over 1l 
different private label items, Borden notes that each item 
was ordered separately on a demand basis and that a single 
price for one year’s purchases of all 11 items could not 
therefore be quoted. 


195. Borden also disputes complaint counsel's conclusions 
on the terminable-at-will provisions of the private label 
agreement, arguing that such contracts are pro-competitive. 
It notes that the National Stores shifted from Dean Dairy 
to Hawthorn-Mellody, A&P from Bowman to Borden, Jewel 
from Borden to Dean, Hillman from Capitol to Wanzer, 

Wieboldt from Bowman to Wanzer, K-Mart from Beatrice to 
Borden and Eagle to Borden (Schaub, Tr. 3109; Soldwedel, 

Tr. 3392; Dischner, Tr. 7170-7175; Douglas, Tr. 3508-3510; 
Schmidt, Tr. 1765-1766; Gose, Tr. 1102). It also cites 
Borden's attempt to secure Kroger's milk business in 1965, 
1966 and 1968 as well as its proposal to supply Consolidated 
Food, K-Mart, White Hen, National and Eagle (Gose, Tr. 1089- 
1102, 1131, 1170; Malone DTR p. 224-226; Markham, Tr. 7041). 
Moreover, Borden notes the inconsistency in complaint 
counsel's argument that Borden was dependent on A&P's business 
for the efficient operation of its Woodstock plant and 
Borden's situation was so precarious that it was compelled 

to grant whatever concessions A&P demanded, while at the 

same time complaint counsel argue that Borden was independent 
enough to use the terminable-at-will provisions of the contract 
with A&P to terminate the contract immediately if A&P lowered 
its retail price on private label milk. 
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III = Conclusion 


196. It is well settled that all c mbinations having 
any tendency or effect to tamper with price structure are 
unlawful. U.S. v. Container Corp. 393 U.S. 333 (1969); 
Albrecht v. Herald Toe, 300 US 75. 145 (1968); U.S. v. Parke- 
Davis & Co., 303 U.S. 29 (1960). The essence of a combin- 
ation 1s the existence of concerted action between the 
parties, U.S. v. Container Corb 3 supra. The test is not 
so much the manner in whic é parties combine as that 
there be a "collaborative element present” Pearl Brewing Co. v. 
Anheuser-Busch, Inc., 339 F.Supp. 945, 951 [S.D. Texas 972). 


197. Complaint counsel cite the decision in Sunn Hill 
Farms Dairy Co. v. Kraftco Corp. 381 F.Supp. 845 (ED. Mo. 
TO74), arguing that the facts Giese were remarkably similar-- - 
to this situation. Complaint counsel argue that Sunny Hill 
was a case in which the supplier, Sealtest, was asked to 
provide the buyer, Malone & Hyde, with private label milk 

at a lower cost t) Jealtest sold its own brand label to 

it. Subsequently ~.altest and Malone & Hyde engaged in 
discussions concerning price wars, depressed markets and 
limited retail price differentials; the court found an 
agreement between the defendants to fix prices at both the 
vertical and horizontal levels. Complaint counsel cite the 
testimony of one of the witnesses to the effect that Sealtest 
advised the buyer to guard against getting into a price war 
by lowering the price of milk. They also cite testimony 

in the Sunny Hill case to the effect that there was convers-~- 
ation between the defendants about the out-of-store price. 
Counsel for A&P, however, point out that by order dated 

July 19, 1974, the Judge in the Sunny Hill case withdrew 

and vacated his memorandum and dismissed the complaint. 
Nevertheless, complairt counsel urge the logic of that 
decision. A&P points out, however, that in Sunny Hill the 
court found that the defendants were independent and competing 
suppliers of milk to certain grocery stores which followe 

the recommendations of Malone & Hyde. Thus, Malone & Hyde 
had certain limited control over the marketing programs of 
such stores. The court then found that the "record is replete 
with evidence indicating that Sealtest and Malone & Hyde 
agreed upon the into-store prices of their competitive 
products" and found illegal horizontal price fixing in such 
agreement between competing milk suppliers, Sealtest and 
Malone & Hyde. s respects e xing of out-of-store prices, 
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the court found that Section 1 of the Sherman Act was 
Violated by a “commitment to a common scheme or to some 
type of joint action ... stated in another fashion the 
quintessential yardstick for conduct deemed violative 
Section 1 is whether or nct there is a collaborative 
element present". 


Tne court added: 


An agreement to fix the maximum resale 
price is alss proscribed because "such agreements, 
no less tha: those to fix minimum prices, cripple 
the freedom of traders and thereby restrain their 
ability to sell in accordance with their own 
judgment." ... the eclectic criteria that can 
be gleaned from these cases for the ascertainment 
of a violation is whether the agreement or 
conduct interferes with the freedom of sellers 
or traders in such a manner as to prohibit or 
restrain their ability to sell in accordance 
with their own judgment, and not what particular 
effect th t 


é€ agreement or conduct has on the actual 
prices (Emphasis added). 


The court then noted that Malone & Hyde sought a price 
differential in the two different labels of milk whereas 
Sealtest was desirous that the two labels be priced the 
same. The parties, however, finally agreed to a price 
differential. Thereafter, the court found that there was 
the necessary implementation to effectuate actual retail 
price maintenance by Malone & Hyde's control over its 
affiliates saying "there is direct evidence that Malone & 
Hyde dictated the out-of-store price to its affiliates." 
The court found in Sunny Hill hae there was "more than a 
mere non-biding resale price recommendation but a subtle 
mode of dictating resale price." 


198. Thus, aside from the fact that the Judge in 
unny Hill withdrew his memorandum and vacated it, the 
fogtc of his earlier position is apparently inapplicable 
here. Unlike Sunny Hill, there was no express or explicit 
agreement between A&P and Borden concerning A&P's price 
differential for private label milk. The agreement, instead, 
was limited to the Borden price to A&P for such private 
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label milk and the differential in such cost compared to 
the Borden label cost to A&P. Although there was some 
discussion of price both in this case as well as in Sunn 
Hill, there is no reason to assume that the court in Sunny 
Hill would have reached the same conclusion absent a 
finding of an express agreement between the parties concern- 
ing a price differential on resale. 


199. Here Borden as well as A&P had the same objectives 
in mind: the maintenance of the Borden label level of prices 
for the private label products. For Borden this was 
preferable because it avoided the likelihood of a price 
war in which retailers would seek financial help from 
Borden, their supplier. For A&P this was also preferable 
because it maximized their profits on dairy items by 
lowering the costs of some of them. Under such circumstances 
had the parties then agreed to the maintenance of such 
level of prices there would of course, have been a violation 
of law. There is, however, no evidence in this record which 
would suggest that Borden ever spoke to A&P about A&P's 
resale prices on private label items except to note that 
a differential might create problems. A&P never gave 
Borden any assurances that it would not create such a 
differential. The "mutual assurances" on which complaint 
counsel rests Count III of the complaint are not found 
in this record. It must be borne in mind that A&P 
approached Borden about private label milk in an effort 
to maximize its profits in dairy products by securing the 
private label at a lower cost. It was only natural, therefore, 
for A&P as well as for Borden to note the mathematical fact 
that if A&P lowered its price on private label milk it would 
not realize the increase in profit that it sought since the 
demand was inelastic and lowering the price would not increase Bie 
sales (Markham, Tr. 7038). This realization constitutes no 
assurance from either party. Similarly, it was an open 
secret that Borden needed the A&P business or something 
its equivalent for the efficient operation of its new Woodstock 
plant. Consequently Borden would go to great lengths to 
avoid losing such a customer including a reduction in price 
to a level it felt its competitors might offer in an effort 
to lure the A&P business away from Borden, that is, to a 
level which barely covered, if at all, the mere direct costs. 
Borden's failure to offer similar savings to other chain 
stores immediately thereafter has been explained and there 
appears nothing unreasonable in this point of view. In short, 
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the behavior of the respondents in pricing the private 
label items was the behavior that one would expect of 

any rational businessman independently pursuing only 

his self-interest in markets such as those found in this 
case. The circumstantial evidence of agreement is equally 
consistent with a finding of independent action. 


To sustain a finding of fact the circumstances 
proven must lead to the conclusion with reasonable 
certainty and must be of such probative force as 
to create the basis for a legal inference and not 
mere suspicion. Circumstantial evidence, even 
in a civil case, is not sufficient to establish 
a conclusion where the circumstances are merely 
consistent with such conclusion or where they 
ae equal support to inconsistent conclusions 


Pevely Dairy Co. v. United States, 178 F.2d 
373 tee Cir. 1949), cert. denied, 339 U.S. 
942 (1950). 
See also Me ale a Peanut Association, 51 FTC 
1156, 118 ° 


200. A&P's failure to pass on to the consumer its 
savings on private label milk are not necessarily indicative 


of any collusion. As complaint counsel's witness Kuhlman 
put it: 


The non-collusive oligopolist in an industry 
having a relatively inelastic demand will be 
unlikely to pass the benefits of cost reduction 
programs on to the consumer (Kuhlman, Tr. 5312). 


201. I conclude, therefore, that complaint counsel 
have not met their burden of proof to show that the 
respondents herein have combined to effect a stabilization 
and maintenance of prices for milk and other dairy products 


in violation of Section 5 of the Federal Trade Commission 
Act. 


D. The Denial of Due Process 
ee Re FE FOCESS 


I. A&P's Contentions 


202. A&P contends that it has been denied procedural 
due process in the presentation of its defenses and in its 
ability to cross-examine complaint counsel's witnesses due 
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to the loss of witnesses and documentary evidence that 
would have been available but for the Commission's delay 
in issuing the complaint. The Commission ruled on 
January 19, 1973: 


---The time taken to conduct the investigation 
leading to the issuance of the complaint herein 
is neither atypical nor inordinate, particularly 
in view of the complexity of the investigation. 
and the limited manpower available to the Commission 
for conducting investigations in connection with 
its varied and broad statutory responsibilities. 
Moreover, it seems clear from the pleadings 

and affidavits before us that respondents were 
timely alerted to the fact that the Commission 
was interested in the private label arrangement 
between them in the Chicago trading area from 
the standpoint of possible violations of the 
amended Clayton Act and Section 5 of the 

Federal Trade Commission Act. And there is 

no indication that either A&P or Borden 

was ever advised that the Commission had 
abandoned its investigation. On the contrary, 
the papers before us clearly indicate that 
attempts to pursue and complete the investi- 
gation were made by Commission's staff on 

a continuing and regular basis during the 

period March 1967-December 1969. 


Commission went on, however, to note that 


7 
--.the question of alleged unfair prejudice to 
A&P by possible denial of adequate opportunity 
to defend is one which cannot be answered now, 
but only at the conclusion of hearings. 


a. The Unavailability of Documents 


203. A&P contends that its defense in this case 
was hampered because its subpoenas proved unfruitful 
and that the lack of response thereto was occasioned 
by loss or destruction of documents due to the passage 
of time. In this connection, it offered RAPX 135 and 
136, being summaries of the subpoenas directed to retail 
stores and dairies, respectively. In these exhibits there 
are repeated references by the deponents of the subpoenas 
involved that "no documents are available" in response to 
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certain specifications of the subpoenas. It does not 
appear, however, that the unavailability of the documents 
was necessarily due to the passage of time. Thus, at 
page 7283 of the transcript Mr. Dembrow, an attorney 


for A&P, was asked why documents not produced were “not 


available". The following testimony then took place: 


"THE WITNESS: No, I would have no other information 
as to why they did not supply us with 
the documents. All I know is we never 
received any documents that were 
responsive in whole or in part to the 
specifications in question. 


JUDGE HINKES: And that we are not to assume from 
that type of a response that the 
documents ever existed or were 
destroyed earlier or were simply 
not found by the Respondents or 
any other reason for their non- 
response? 


THE WITNESS: Well, I think in general, Your 
Honor, that is correct..." 
* *% co 
"JUDGE HINKES: All I am saying is do we have 
any evidence---I don't want the 
assumptions now. Does this 
document contain reasons for 
the non-response in evidence? 


THE WITNESS: No, the reason for non-response 
is not indicated except in those 
few instances wiere I think Complaint 
counsel pointed to one that was not 
in the Chicago metropolitan area. 
Something like that or one that 
was not selling to wholesale stores. 


JUDGE HINKES: I am only speaking now of the responses 
where nothing was said except 'No 
documents available' and was signed 
by the dairy. 
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THE WITNESS: That simply means that we physically 
---by ‘we' I mean the respondents--- 
cannot receive documents or information 
in letter form that pertained to specific 
items in our subpoenas. 


JUDGE HINKES: And this exhibit contains no explanation 
for that failure, is that correct? 


THE WITNESS: That would be correct, Your Honor." 


204. In many instances the records sought were never 
kept or, if kept, were only so maintained for a brief period 
of time and then discarded. See, for example, the affidavit 
of Bruce Spear, an attorney for A&P, constituting an 
attachment to A&P's motion of October 13, 1972, to dismiss 
the complaint. In it, Mr. Spear relates his interviews 
with certain retail store operators. Some of them spoke 
of discarding records after maintaining them for only two 
te six months. Others discarded records after their 
replacement by more current schedules. Still. others discarded 
them after completion of the tax audit. Another said that 
he doubted that records were kept other than on a current 
basis. 


205. It is thus clear that even had the complaint been 
issued within a reasonably short period of time following 
the commencement of the investigation such records would 
have been unavailable even then and their unavailability 
to A&P when the complaint was issued years later cannot 
be the result of the passage of such time. 


b. The Unavailability of Witnesses 


206. A&P also contends that as a result of the delay 
by the Commission in instituting this proceeding the testimony 
' of certain individuals who died in the interim became unavailable 
Thus, Joseph Malone, Borden's Vice-President, Regulatory 
Controls, and formerly Comptroller, died prior to the start 
of hearings in this matter. His deposition, however, had 
been taken by complaint counsel and it was received in 
evidence (CX 262). A&P contends, however, that it had not 
yet begun its program of discovery when the deposition was 
taken nor had it begun its cost study of the private label 
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prices received by A&P. Consequently, "detailed probing 
examination of Malone which was essential to the proper 
resolution of the various issues surrounding Borden's 
cost of serving A&P and the cost of serving its non-A&P 
customers...was not possible”. 


207. Complaint counsel filed their application for 
taking the deposition of Mr. Malone on November 4, 1971. 
Said application was granted the Administrative Law 

3 


Judge by order dated November 1971, in which the Judge 
noted: 


The application states the complaint to involve 

a private label milk arrangement between respondents 
A&P and Borden beginning in 1965 and continuing to 
date. The negotiations giving rise to the agreement 
are stated to extend back to 1964 with the three 
principal negotiators for Borden during 1964 and 
1965 to be now retired from said company. ...The 
three negotiators are described as now peing 
elderly and their testimony to be of importance 

to proof of the charges of the complaint. {One 

of the three negotiators was identified as 

Jospeh Malone} 


The order went on to describe the nature of the expected 
testimony in considerable detail, specifically referring 

to "Borden's relationships and dealings with A&P and 
competing retail grocery purchasers in the Chicago area... 
The witnesses! own roles in the dealings with A&P concerning 
the Chicago area private label arrangement...the pricing 
and sales practices of Borden in connection with its sales 
to A&P and competing purchasers in the Chicago area, etc." 
Pursuant to said order Malone first took the stand on 
December 3, 1971. Counsel for each of the parties attended 
said appearance but due to a dispute regarding Malone's 
request for immunity his testimony was then postponed until 
February 9, 1972. At that time Malone was examined by 
complaint counsel and cross-examined by counsel for both. 
Borden and A&P. r : 


208. Considering that A&P was on notice of Malone's 
testimony as early as November 8, 1971, attended Malone's 
first appearance on December 3, 1971, as well as his actual 
testimony on February 9 and 10, 1972, at which time it 
participated in the examination of the witness; considering 
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also that A&P under the Commission's Rules was also entitled 
to take the deposition of Mr. Malone at any time either for 
discovery purposes or to preserve evidence but failed to do 
so; and considering also that A&P was able to use Mr. Daube 
who worked for Borden in the Chicago central district from 
1958 until 1966 as Chief Accountant and Assistant District 
Controller and then became Assistant to the District 
Controller when the Chicago Central District was merged 

with the Midwest District in Columbus, Ohio (Daube, Tr. 5864- 
5870), I conclude that A&P's failure to examine Mr. Malone 
prior to his death is attributable to its neglect or failure 
to take advantage of the opportunities and rights it had 

as a party to this proceeding and in any event, was not 
prevented by any delay in the institution cf this proceeding. 


209. A&P also claims prejudice to its case resulting 
from the unavailability of David Parmalee, Bowman's 
Senior Yost Accountant, who died prior to the start of 
hearings. It appears, however, that ‘&P interviewed 
Mr. Parmalee after the complaint was filed and it is only 
reasonable to assume that if Mr. Parmalee's testimony 
would be helpful, A&P would have followed complaint counsel's 
example with Mr. Malone and taken his deposition as well 
(affidavit of Denis McInerney, October 13, 1972, page 13). 
Moreover, A&P admits that Parmalee's testimony would have 
merely supplemented Cannon's testimony who did appear and 
testify (A&P Proposed Findings, Volume 1, p. 508). Here, 
too, therefore, A&P's failure to have Parmalee's testimony 
is due to its own oversight rather than any delay in the 
institution of this proceeding. 


210. A&P also cites the unavailability of the testimony 
of L. Edward Hart, an attorney who worked very closely with 
Bowman's management in connection with a court order prohibiting 
discriminatory prices by Bowman. Mr. Hart died prior to the 
start of the hearings but it is doubtful that his testimony 
would be received in evidence inasmuch as a claim of privilege 
in connection with his work as an attorney for Bowman could 
be expected. Moreover, the testimony of Mr. Hart, like 
that of Mr. Parmalee, would have been only. supplementary 
to that of Mr. Cannon who did testify (A&P Proposed Findings, 
Vol. 1, p. 508). 


211. A&P notes that testimony of two other witnesses 
was unavailable due to their deaths prior to the start of 
hearings. One of these was Walter Roney, Chief Executive 
Officer for High-Low Foods. His death, however, occurred 
in 1969 (A&P Proposed Findings, Vol. 1, p. 501). The 
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unavailability of his testimony, therefore, can hardly be 
attributed to any unreasonable delay in the institution 
of this proceeding. The other witness referred to by A&P 
is Fred Nonnamaker, a former Bowman Company employee who 
died prior to the filing of the complaint. It was his 
death that prompted complaint counsel to seek the 
depositions of Messrs. Malone, Minkler and Tarr on 
November 4, 1971. Presumably, complaint counsel was seeking 
testimony which could be used against A&P and this could 
explain A&P's failure to seek Nonnamaker's deposition any 
earlier. In any event, his unavailability is a loss to 
all of the parties in this proceeding. A&P has failed to 
demonstrate any particular prejudice to it as a result 

of his death prior to the start of hearings. 


212. The record in this proceeding makes it clear 
that both A&P and Borden were aware, even before service 
began under their contract, that their private label 
cues, would probably result in litigation (Smith, 
Tr. 1429). Certainly, the Commission's investigation of 


this case was brought to the attention of Borden and A&P 
as early as February 1967 when an attorney-examiner for 
the Commission contacted both respondents requesting 


certain data and supporting interviews with company personnel 
concerning the private label agreement between the respondent 
and possible violations of the Clayton Act and the Federal 
Trade Commission Act. All of this has already been called 

to the attention of the Commission in connection with A&P's 
motion to dismiss the complaint filed on October 13, 1972, 
and complaint counsel's answer thereto filed on October 20, 
1972. If, indeed, A&P failed to prepare itself for its 
defense to the complaint that was issued later, its failure 
must be deemed the result of its own oversight and neglect, 
having been repeatedly put on notice and having obviously 
realized even before the commencement of the private label 
agreement that some litigation was likely in connection 
therewith. The Commission took steps to prepare for such 
litigation although it, too, experienced the loss of some 
witnesses and data. For example, potential witness Nonnamaker 
died before his deposition could be taken. He had testified 
in the Dean-Bowman case, Docket 8674 to the effect that 
Bowman's relationship with A&P was such that it could not 
expect to obtain any A&P business under any circumstances 
(Docket 8674, Tr. 2207-2208). ("Bowman couldn't get [the 
A&P account] if the Lord Himself were their solicitor"). 

Such testimony in this proceeding would have demonstrated 
that the Bowman offer to A&P was a sham and could not be 

used legitimately by A&P for a meeting competition defense. 
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213. I conclude, therefore, that there has not been 
an unjustifiable delay in the filing of the complaint 
considering the difficulty the Commission experienced 
in marshalling its evidence from the respondents. ‘As 
the Commission noted in its order of January 19, 1973, 


The time taken to conduct the investigation 
leading to the issuance of the complaint herein 
is neither atypical nor inordinate, particularly 
in view of the complexity of the .investigation 
and the limited manpower available to the Commission. 


In addition, any prejudice experienced by the respondents 
herein by the passage of time between the commencement of 
the investigation and the issuance of the complaint herein, 
appears to be minimal and the result of the respondents' 
indifference to the likelihood of litigation resulting 
from their private label agreement which they themselves 
anticipated and which was brought to their attention by 
the activities of the Commission as early as February 1967. 


CONCLUSIONS OF LAW 


1. The Federal Trade Commission has jurisdiction of 
the subject matter of this proceeding and of respondents 
The Great Atlantic & Pacific Tea Company, Inc., (hereinafter 
A&P) and Borden, Inc. (hereinafter Borden). 


2. The complaint herein states a cause of action and 
this proceeding is in the public interest. 


3. Respondent A&P in the course and conduct of its 
business in commerce has acted unfairly and deceptively 
in purchasing milk and dairy products from Borden in that 
it accepted a price offer from Borden tendered on a 
meeting competition basis when in fact such meeting competition 
defense was not available and without informing Borden of 
this fact in violation of the policy of Section 2 of the 
amended Clayton Act and in violation of Section 5 of the 
Federal Trade Commission Act. 


4, Respondent A&P in the course and conduct of its 
business in commerce has knowingly induced or received a 
discrimination in price in the purchase of fluid milk and 
other dairy products in violation of subsection (f) of 
Section 2 of the Clayton Act as amended by the Robinson- 
Patman Act. 
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5. Complaint counsel have not satisfied their burden 
of proof to show that respondents A&P and Borden in the 
course and conduct of their business in commerce entered 
into a combination which had a tendency or effect of 
Stabllizing and maintaining prices for milk and other dairy 
products in violation of Section 5 of the Federal Trade 
Commission Act. 


THE REMEDY 


As a result of the failure of proof in connection 
with Count III of the complaint, a dismissal of said Count 
will be ordered. 


As respects Count I of the complaint, complaint counsel 
propose that A&P be directed to inform prospective suppliers 
who submit prices on a meeting competition basis if the 
price offered beats existing competitive offers. It is 
contended that such requirement does no m 
1&P to comply with its statutory duties. 
however, would cover not only milk and oth 
but any product. 


With respect to Count II of the complaint, complaint 
counsel's proposed order would direct A&P not to violate 
Section 2(f) of the Robinson-Patman Act again in any product 
line rather than merely in milk and other dairy products. 
Moreover, the proposed order would prohibit A&P's inducement, 
receipt or/and acceptance of a net price which it knows 
or should know is below thé net price at which said products 
of like grade and quality are being sold by such seller to 
other purchasers competing with A&P unless A&P shows that 
it knew or had reason to believe that the price difference 
in its favor was cost justified on the basis of differing 
methods or quantities or said price was granted to meet 
& lawful equally low price of a competitor. 


With respect to the proposed coverage of all products 
in both Count I and Count IT of the complaint, complaint 
counsel contend that A&P's violation was "not an isolated 
incident relating to milk. Rather it was an action in 
the context of A&P's entire business"; and that without 
such coverage "A&P could easily evade the order simply 
by turning its attention to other areas in its diverse 
product line where similar anticompetitive practices 
would be equally fruitful". 
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It is well settled that the Federal Trade Commission 
has wide discretion in its choice of the remedy adequate 
to cope with the unlawful practices disclosed. FTC v. 
Ruberoid Co., 343 U.S. 470 (1952). ‘The validity of the 
Commission order is gauged by its reasonable relation to 
the unlawful practices found to exist. FTC v. Colgate- 
Palmolive, 380 U.S. 374 (1965); National Lead Co. v. FIC, 
352 U.S. 119 (1957). A&P points out, however, that the 
Commission itself has recognized situations where a broad 
order would not be appropriate, Quaker Oats Co., 60 FTC 
798 (1962). In that case the order was limited to "cat 
food and products related to cat food". Similarly, in 
National Dairy Products Corp. v. Federal Trade Commission, 

° r. the order was Limited to the 
product line of the single division found to have made the 
unlawful discriminations. See also American Home Products 
corp v. Federal Trade Commission, 402 F.2d 232 (6th Cir. 


It is particularly noteworthy that complaint counsel 
have drawn a parallel between this case and the Kroger case, 
76 FTC 719 (1969). There, as here, the buyer went beyond 
the bounds of permissible bargaining by misquoting the 
competitive offer or failing to convey correct information. 
The order issued in the Kroger case was limited to milk 
and other dairy products despite the fact that Kroger, 

a national grocery chain, obviously had other products 
which could be subject to the same abuse. In that case, 
however, the order was not limited to the Charleston 
division of Kroger where the discriminations took place 
but to “outlets operated by respondent". Consequently, 
the order herein will be limited to fluid milk and other 
dairy products but will apply to A&P's outlets wherever 
operated by A&P. 


As respects Count II, A&P argues that it cannot comply 
with the order proposed by complaint counsel because of the 
burden on A&P. It contends that it would be enjoined from 
receiving a net price on any product which it knows or -° 
should know is below the net price at which the product is 
being offered to any A&P competitor unless A&P is able to 
demonstrate that it knew or had reason to believe that the 
lower price to A&P was cost justified or that the lower 
price was given to A&P to meet a lawful, equally low price 
offered to A&P by another supplier. It argues that this 
would require A&P to cost justify its suppliers' prices, 
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a burden which cannot be properly placed on a buyer who 
cannot obtain the costing information required (Automatic 
Canteen Co. v. FIC, 346 U.S. 61 (1953). 


A&P, however, confuses the burden of proof requirement 
with the obligation of law. A&P cannot induce or accept 
@ discriminatory price from a supplier where it knows or 
has reason to know that the lower price to it cannot be 
cost justified or that the lower price given to it was 
not to meet a lawful equally low price offered by another 
supplier. The burden of proof, however, remains with 
complaint counsel under the doctrine of Automatic Canteen. 
This is not unlike the situation in Count I where A&P 
is forbidden to engage in misrepresentations but the burden 
of proving the misrepresentations still rests upon complaint 
counsel. A&P's objection to the proposed order with respect 
to Count II, therefore, is reasonable only to the extent 
that it suggests shifting the burden of proof to A&P. The 
order herein corrects that error. 


A&P also objects to the proposed order arguing that 
other statutory defenses available to it are excluded by 
the language of the order since it does not mention such 
defenses as lack of knowledge of the discrimination or 
lack of injury to competition. This argument was also 
raised in the Ruberoid case, supra; 


{The absence of such provisos] cannot preclude 
the seller from differentiating in price in a new 
competitive situation involving different circum- 
stances where it can justify the discrimination 
in accordance with the statutory provisos. 


In that case the order simply prohibited Ruberoid from 
discriminating in price by selling its products to any 
purchaser at prices lower than those granted other purchasers 
who compete with the favored purchaser in the resale of the 
products. The court found it unnecessary to specify the 
statutory defenses. Here, too, unmentioned statutory defenses 
available to A&P have not been negated nor lost to A&P by 
reason of their omission. 
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ORDER 

IT IS ORDERED that respondent, The Great Atlantic & 
Pacific Tea Company, Inc., a corporation, and its officers, 
representatives, agents and employees, directly or through 
the use of any corporate or other device in or in connection 
with the offering to purchase or purchase of fluid milk 
and other dairy products in commerce as "commerce" is 
defined in the amended Clayton Act, for resale in outlets 
operated by the respondent, do forthwith cease anddesist 
from: 

(a) misleading any supplier of fluid milk or other 
dairy product by misrepresenting a material fact which 
could reasonably be expected to affect the suppliers' 
price to A&P; and 

(ob) directly or indirectly inducing, receiving or 
accepting from any seller a net price it knows or should 
know is below the net price at which said products of 
like grade and quality are being sold by such seller to 
other purchasers where A&P is competing with the purchaser 


paying the higher price, unless A&P knew or had reason to 


believe that the price difference in its favor made only i 


due allowance for cost differences resulting from differing 


methods or quentities in which such products are sol’ 
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or delivered to such purchasers or said price was granted 
to it by the supplier to meet a lawful equally low price 
of a competitor. For the purpose of determining the 

"net price" under the terms of this order there shall 

be taken into account all discounts or other terms and 
conditions of sale by which net prices are effected. 

IT IS FURTHER ORDERED that A&P shall forthwith distribute 
a copy of this order to each of its operating divisions. 

{fT IS FURTHER ORDERED that A&P shall notify the 
Commission at least thirty days prior to any proposed 
change in the corporate respondent, such as dissolution, 
assignment or sale resulting in the emergence of a 
successor corporation, the creation or dissolution of 
subsidiaries or any other change in the corporation, 
which may affect its compliance obligations arising out 
of’ the order. 

IT IS FURTHER ORDERED that A&P shall, within sixty (60) 
days after this order becomes final, file with the Commission 
a report in writing setting forth in detail the manner and 
form in which it has complied and will comply with this 
order. 

IT IS FURTHER ORDERED that Count III of this complaint 


be, and the same hereby is, dismissed. 


d y 
ry R 


Adminigtrative Law Judge 
September 24, 1975 


PRICES PAID FOR MILK BY A&P COMPARED TO LOWEST Appendix 


“TORTCKGO_E SUBURBS ARES” 11765-12768 


HOMO - HALF-GALLONS - PAPER 


ores i ; ores 
faximum 
Discount Private Discount 
Minimum From List From List Percent 


Date Price 1/ Price Price 2/ Price Overcharge 4/ 


ve $0.49 $0.3479 29.0% $0.3124 36.2% 11.4% 


1/66- 49 +3430 30.0% - 3124 36.24 9.8% 
2/66 


2/66— 51 357 30.0% ©3254 36.2% 9.7% 
5/66 


/66~ 364 0.0% 23254 37.4% 11.9% 
Bee 3 3 3 


8/66- : 30.0% - 3376 37.5% 12.0% 
9/66 . 


- 9/66- ; 30.0% 23514 37. 3% 11.6% 
10/66 


10/66- ‘ - 392 30.0% 2 3534 36.9% 10.9% 
11/66 


ay Source: CX 137, 139-150. 4/ Calculated by dividing the difference 
between the minimum price paid by others 


2/ Sources: CX 120, 138; Gose Tr. 1110. and the private label price by the private 
label price paid by A & P, 
3/ Source: CX 255B. 


sides 
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Appendix 
Non-A&P Stores A&P Stores 
mien Mele ta, Te RE ene 
Borden Discount Private Discount 
List Minimum From List Label From List Percent 
Date Price Price Price Price Price Overcharge 


11/66- $0.56 $0.392 30.0% $0. 3514 37. 3% 11.6% 
3/67 


3/67~ 55 ; 30.0% - 3376 38.6% 14.0% 
4/67 


L/67- -55 : 30.0% . 3416 37.9% 12.7% 
5/67 


5/67 ‘S57 . 32 30.0% . 3502 38.6% 13.9% 


5/67- 57 . 30.0% » 3534 38.0% 12.9% 
9/67 


9/67- .59 412 30.0% . 3664 37.9% 12.7% 
5/68 


5/68- 61 ‘ 30.0% . 3762 38.3% 13.5% 
7/68 


7/68- .62 4 30.0% . 3828 38.3%. 13.4% 
12/68 


HOMO - GALLONS - PAPER 


ores 
ximum 
Discount 
Mininum From List 


Price Price 


$0.6958 29.0% 
.686 30.0% 
30.0% 

30.0% - 
30.0% 


30.0% 


Private 
Label 


Price 


$0.6248 
-6248 


6508 


Appendix 


ores 


Discount 
From List 


Price 


36.2% 
36.2% 


36 . 2% 


37.4% 


37.5% 


37.3% 


Percent 
Overcharge 
11.4% 
9.8% 
9.7% 
11.9% 
12.0% 


11.6% 


: Appendix i 
Non-A&P Stores A&P Stores 
memati: ae eh ame ee ee eget 


‘aximum 
Discount Private Discount 
Minimum From List Label From List Percent 
Date Price Price Price Price Overcharge 


yea ‘ $0.784 30.0% $0.7068 36.9% 10.9% 
ree 


11/66- } 784 30.0% -7028 37.3% 11.6% 
3/67 


_3/67- ; -770 30.0% -6752 38.6% 14.0% 
4/67 


4/67 = j -770 30.0% .6832 37.9% 12.7% 
5/67 


5/67 ; -798 30.0% - 7004 38.6% 13.9% 


5/67- e -798 30. O% 7068 38.0% 12.9% 
9/67 


9/67- 826 30.0% -7328 37.9% 
5/68 


30.0% -7524 38 . 3% 


30.0% - 7656 38.3% 


on~. 


Minimum 


Price 


$0.1882 
1855 
1925 
1960 
+2030 
2100 
2100 
2100 
2065 
«2065 


2135 


HOMO ~ QUARTS ~- BAPER 


ores 
ximum 

Discount 

From List 
Price 


29.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0 

30.0% 
30.0% 


30.0% 


Private 
Label 


Price 


$0.1712 


1712 


-1777 


-1777 


.1838 


- 1907 


-1917 


- 1838 


ores 


Discount’ 
From List 


Price 


35.4% 
35.4% 
35.4% 
36.5% 
36 .6% 
36.4% 
36.1% 


36.4 


Percent 


Overcharge 
9.9% 


8.4% 


: Appendix 
. Non-A&P Stores Ae? Stores 
Maximum 
Borden Discount Private Discount 
List Minimum From List Label From List Percent 
Date Price Price Price Price Price Overcharge 


5/67- $0. 305 $0.2135 30.0% $0.1917 11.4% 
9/67 


9/67= <325 2205 30.0% .1982 71% 11.3% 
4/68 


L/68— S 02275 30.0% - 2031 12.0% 
7/68 


hee ‘ . 30.0% . 2064 11.9% 
12/68 


ee 
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Non-A&P Stores A&P Stores 
Maximum ‘ 
Discount Private Discount 
Minimum From List Label From List Percent 
Date Price Price Price Price Overcharge 


11/65- $0. 3266 29.0% $0.2914 36.7% 12.1% 
1/66 


1/66- 23220 30.0% 22914 36.7% 10.5% 
2/66 ; 


2/66- 48 - 3360 30.0% - 3044 36.6% 10.4% 
5/66 


5/66- -3430 30.0% 3044 37.9% 12.7% 
8/66 


8/66- «3570 30.0% - 3166 37.9% 12.8% 
9/66 
9/66- -3710 30.0% - 3304 37.7% 12.3% 
10/66 

10/66- 30.0% » 3324 37.3% 11.6% 
11/66 

11/66- 30.0% 23304 37.7% 12.3% 
3/67 

/67= 30.0% - 3166 39.1% 15.0% 
/67 

4/67= 30.0% * , 3206 38.4% 13.5% 
5/67 


5/67 3780 30.0% 3292 39.0% 14.8% 


: ~ = -vii- 


tn nscelaenacon 


on] ores 
Maximum 


Discount 

Minimum From List 
Price Price 
$0. 3780 $30. 0% 
- 3920 30.0% 
30.0% 


30. O% 


Private 
Label 


Price 


$0. 3324 


3454 


-3552 


. 3618 


ores 


Discount 
From List 
Price 


38.4% 
38.34 
38.8% 


38.7% 


Appendix 


Percent 

Overcharge 
13.7% 
13.5% 
14, 3% 


14.2% 


SKIM MILK - 1/2 GALLON - PAPER 


ores 
ximum 

Discount 

From List 


Price 


29.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0% 
30.0% 


.3780 30.0% 
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Private 
Label 


Price 


$0.2834 
2834 
2964 
2964 
3086 
3224 
3244 
3224 
- 3086 
. 3126 


-3212 


ores 


Discount 
From List 


Price 


38.4% 
38.4% 
38.2% 
39.5% 
39.5% 
39.2% 
38.8% 
39.2% 
40.7% 
39.9% 


40.5% 
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Appendix 


Percent 
Overcharge 
15.2% 
13.6% 
13.4% 
15.7% 
15.7% 
15.1% 
14.4% 
15.1% 
18.0% 


16.4% 


17.78. 


Appendix 
ores 
OS 


Private Discount 
Label From List Percent 


Price Price Overcharge 
$0, 3244 39.9% 16.5% 
3374 39.84% 16.2% 


«3000 46 Ug 30.7% 
- 3374 39.84 16.2% 


40.1% 16.9% 


40.0% 16.7% 
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FINAL ORDER 

This matter having been heard by the Commission upon 
the appeal of The Great Atlantic & Pacific Tea Company, Inc. 
(hereinafter "A&P") from that portion of the initial decision 
dealing with Counts I and II, and upon the appeal of complaint 
counsel from that portion of the initial decision concerning 
Count III; and 

The Commission having considered the oral arguments 
of counsel, their briefs, and the whole record; and 


The Commission for reasons stated in the accompanying 


opinion, having granted the appeal of A&P concerning Count 


I but otherwise denying the appeals of A&P and complaint 


counsel; accordingly 


FINAL ORDER JOL049 


IT IS ORDERED that, except to the extent that it is 
inconsistent with the Commission's opinion, the initial 
decision of the Administrative Law Judge be, and it hereby 
is, adopted together with the opinion accompanying this 
order as the Commission's final findings of fact and con- 
clusions of law in this matter; and 
IT IS FURTHER ORDERED that the following order be, and 
it hereby is, entered: 
ORDER 
IT IS ORDERED that A&P, a corporation, and its officers, 
representatives, agents, and employees, directly or through 
the use of any other device in connection with the offering 
to purchase or purchase of milk and other dairy products in 
commerce, as "commerce” is defined in the Robinson-Patman 
Act, for resale in outlets operated by A&P, do forthwith 
cease and desist from directly or indirectly inducing, 
receiving, or accepting from any seller a net price that A&P 
knows or has reason to know is below the net price et which 
said products of like grade and quality are being sold by 
such seller to other purchasers with whom A&P is competing-- 
provided, however, that this prohibition shall not apply if 
A&P did not know and had no reason to know that the price 
difference in its favor did not make due allowance for cost 
differences resulting from differing methods or quantities 
in whica such products are sold or delivered to such purchasers, 
or if A&P can show that said price was granted to it by the 


supplier to meet a competitor's equally low price, which 
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price A&P reasonably believed to be lawful. For the purpose 
of determining the "net price" under the terms of this 
order, there shall be taken into account all discounts and 
other terms and conditions of sale. 

IT IS FURTHER ORDERED that A&P shall forthwith distribute 
a copy of this order to its operating divisions and to its 
Suppliers of milk and other dairy products. 

IT IS FURTHER ORDERED that A&P notify the Commission at 
least thirty days prior to any proposed change in A&P's 
structure, such as dissolution, assignment, or sale resulting 
in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries, or any other change in the 
corporation, which may affect compliance obligations arising 
under this order. 

IT IS FURTHER ORDERED that A&P shall, within sixty (60) 
days after the effective date of this order, file with the 
Commission a written report setting forth in detail the 
manner and form of its comnliance with this order. 

By the Commission. Not having participated in the oral 
argument in this matter, Chairman Collier did not varticipate 


in the resolution of it. 


SEAL he. Qidb— 
ISSUED: April 29, 1976 ( ee. - Tobin, 
Secretary. 
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In the Matter of 


THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., 
a corporation, and 

EORDEN, INC., 
a corporation. 


DOCKET NO. 8866 


OPINION OF THE COMMISSION 


By NYE, Commissioner: 

The complaint in this matter was issued on October 3, 
1971. 1/ Count I of the complaint charged that The Great 
Atlantic & Pacific Tea Company, Inc. (hereinafter "A&P") 


violated Section 5 of the Federal Trade Commission Act 


l/ For convenience, the following abbreviations are used 
In this opinion: 


I.D.--Initial decision of administrative law judge 
(Cited by paragraph number). 

Tr.--Transcriot of testimony (Cited by page number). 

CX--Commission exhibit. 

RX--Respondent A&P exhibit. 


Citations to "Appeal," "Answer," and "Reply" refer to the 
briefs filed in reference to Counts I anu ais Citation to 
"C.C. Appeal" refers to complaint counsel's appeal brief 
filed in reference to Count IIT. 
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(hereinafter the "FTC Act"; 15 U.S.C. §45) as well as the 
policy of Section 2 of the amended Clayton Act (hereinafter 
the "Robinson-Patman Act"; 15 U.S.C. §13) by misleading Borden, 
Inc. (hereinafter "Borden") during negotiations concerning 
the sale by Borden of milk and other dairy products to A&P. 
The gravamen of the charge is that A&P failed to inform Borden 
that Borden's offer, purportedly made to meet a competitive 
bid received by A&P from another potential supplier, was, in fact, 
substantially lower than that other bid. Count:II charged 
that A&P violated Section 2(f) of the Robinson-Patman Act - 
(15 U.S.C. §13(£)) by knowingly inducing or receiving dis- 
criminations in price from Borden, which dcebeininabiond axe 
prohibited by Section 2(a) of that Act. Finally, Count III 
charged that both A&P and Borden violated Section 5 of the 
FTC Act by combining to stabilize and to maintain the retail 
and wholesale prices of milk and other dairy products. 

Hearings were held before Administrative Law Judge 
Harry R. Hinkes, and an initial decision was rendered on 
September 24, 1975. Judge Hinkes found that A&P had violated 
the law as charged in Counts I and II but dismissed Count III. 
Judgment was entered accordingly. 

A&P has appealed from the decision, asserting that it 
did not violate the law as charged in Counts I and II. 
Complaint counsel has appealed from the decision, arguing 


that A&P and Borden violated the law as charged in Count 


III. The Commission heard oral arguments on these appeals 


on February 25, 1976. 
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OPINION OF COMMISSION 
The decision of Judge Hinkes is affirmed as to Counts 


II and III but reversed as to Count I. Except as qualified 
or altered by this opinion, we adopt his findings and 
conclusions. We have substituted a new order. 

I. Factual Background 

Although the record in this case is voluminous, exceeding 
20,000 pages, the facts are generally not disputed. All of the 
violations alleged in this action concern the events surround- 
ing a November 1, 1965 agreement between ASP and Borden under 
which Borden began Supplying private label milk and other 
dairy products to more than 200 A&P stores in an area that 
included portions of Illinois and Indiana. 

From the record, it appears that in November of 1964, 
Berschel Smith, A&P's Headquarters Dairy Buyer in New York, 
advised A&P's Divisional Purchasing Directors of the savings 
that could be realized by switching from advertised brand to 
private label milk (Tr. 1350-1351, 1862-1863). Soon there- 
after, A&P asked Borden to submit an offer to supply, under 
private label, certain of A&P's milk and other dairy product 
requirements in the Chicago area, where Borden had served 
A&P since the late 1950's. From then until August 13, 1965, 
A&P and Borden engaged in extensive negotiations which 
culminated in Borden's offer to grant A&P a discount for 
Switching to private label, vrovided that A&P would accept 
limited delivery service (cx 36, 37). Borden claimed that 
this proposal would reduce A&P's costs by $410,000 per annum 
compared to what A&P had been paying (CX 37; Tr. 869-871). A&P 


decided that it was not satisfied and solicited offers from 


other dairies (Tr. 871; see Tr. 1361-1362). 
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Thereafter, on August 31, 1965, Asp received an offer 
from Bowman Dairy (CX 50) that was lower than Borden's — 
August 13 offer (See CX 65A; A&P's Proposed Findings at 121- 
122). 2/ On or about September 1, 1965, Elmer Schmidt, 
A&P'’s Chicago unit buyer, telephoned Gordon Tarr, Borden's 


Chicago chain store sales manager, and Stated, "I have a bid 


in my pocket. You {Borden} people are so far out of line it 


is not even funny. You are not even in the ball park." (tr. 
873). Although Tarr asked Schmidt for some details, Schmidt 
said that he could not tell Tarr anything except that a 
$50,000 improvement in Borden's bid "would not be a arop in 
the pocket." (Tr. 874-875; see CX 53A-B). Contrary to its 
usual practice, A&P then offered Borden the Opportunity to 
submit another bid (Tr. 1248-1249, 1892-1893), 

In consequence, Borden offered to submit a new bid 
which doubled the savings to agp from $410,000 to $820,000 
(Tr. 227-228). tn Presenting the offer, Borden emphasized 


to A&P that Borden needed to keep A&P's business ang was 
making the new offer solely to meet the described competitive 


Did (tr. 228). o¢ course, as noted, Borden knew Very jittie 


_about the competitive bia that it was purporting to meet. Later, 


Borden Submitted a-detailed offer (CX 56), which it Slightly 


revised to meet some of A&P's specific demands (CX 62), 3/7 


Seer a te 
2/ Contrary to Judge Hinkes' conclusion (I.D. 103, 106-07, 
114), we find that the Bowman bid was operative and could be 
compared to the Borden offer. 


3/ After submission of the bid, Borden excluded glass gallons 
Because A&P stated that "it is not fair to the other bidders.” 
(Tr. 884). In fact, however, the Bowman bid had included a 
quote on glass gallons (cx 50). A&P also told Borden to 
"sharpen your pencil a little bit because you are not quite 


meaning, according to Borden's Tarr, that Borden had 
not yet met the competitive bid (Tr. 885).’ 


eit 
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A&P concluded at the time that Borden's offer was “sub- V'---Ui 


Stantially better" in price 4/ than Bowman's (Tr. 1413-1414, 
1896-1997; Cx 263), and therefore, in October of 1965, Asp 
accepted it (Tr. 1413; cx 71). The offer was, in fact, much 
better in price than Bowman's (See CX 263B; compare CX 75P-7 
with CX 50). 

A&P's Schmidt requested a letter from Borden which 
would state that the prices Borden had quoted were proportionately 
available to competitors of A&P (Tr. 1783, 1786). Borden 
Supplied a letter Stating simply that the Prices were legal 
and that Borden would defend them (RX 2). In fact, officials 
of Borden thought that the other bids were based on “anyhow 
accounting"~~including Only out-of-pocket or direct costs-- 


and informed A&P of their belief (cx 63; see Tr. 213-214, 
872-873, 955). 


ai. Counke 3: Failing to Inform 


Count I charged that Agp violated Section 5 of the FTC 


Act as well as the policy of Section 2 of the Robinson-Patman 
Act by misleading Borden during negotiations concerning the 
sale by Borden of milk ana other dairy products to ‘@P. The 
thrust of the Charge is that Asp failed to inform Borden that 
Borden's offer, made in an attempt to meet a competitive bid 
received by A&P from another potential Supplier, was sub- 
Stantiall, lower than that of the Only other bidder. The 
count is directed to the question of what must legally be 
disclosed. during contract negotiations. 

We briefly state the relevant facts. A&P compared the 
Bowman bid with Borden's and concluded that Borden's bid was 


See ncaa 
4/ A&P was only interested in obtaining the lowest price 
possible (Cx 25B, 263B; Tr. 1400-1401, 1728-1729). 
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, Substantially lower. Also, A&P knew that Borden was relying on 
the meeting competition defense (Tr. 248, 886, 1789, 1792, 
1801). FPinally, A&P accepted Borden's bid without telling 
Borden that Borden substantially "beat" Bowman's bid as it 
elearly had (Tr. 1413) Cx 71, 263; see Answer at 42). Because 
A&P did not then inform Borden that the meeting competition 
defense was unavailable, Judge Hinkes concluded that A&P 
engaged in an "unfair" practice that violated Section 5 of 
the FIC Act (1.0. 115, 116). af 

At the outset we emphasize our belief that Section 5 of 
the FTC Act can reach actions that violate the policy of the 
Robinson-Patman Act, cf. FTC v. Sperry & Hutchinson Co., 405 
U.S. 233, 244 (1972), and, further, that Section 5 should be used 
to fill the gap in coverage caused by the manner in which 
Congress added the buyer liability provision contained in 
Section 2(f) of the Robinson-Patman Act. 6/ It is well estab- 
lished that Section 5 can reach buyers who induce violations 


of the promotional allowance and payment for services provisions 


of the Robinson-Patman Act. Fred Mever, Inc. v. FIC, 359 


5/ Although A&P made certain misrepresentations, see note 3, 


Supra, such misrepresentatiions are not relevant to the charge. 


6/ “Although Robinson~Patman Act prohibitions were predominantly 
directed at discriminatory concessions coerced by powerful 

buyers, the legislative process relegated Section 2(f) to a 

Minor role .. . Section 2(f) first emerged as an amendment 
offered in debate on the floor of the Senate . .-. and represented 
a last minute afterthought addition." Att'y Gen.'s Nat'l Coin. 

to Study the Antitrust Laws, Report 193 (1955) (hereinafter 
“Report"). 
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sO lu; 
F.2d 351, 367 (9th Cir. 1966), rev'd on other grounds, 390 
U.S. 341 (1968); Giant Food Inc. v. FTC, 307 F.2d 184, 186 
(D.C. Cir. 1962), cert. denied, 372 U.S. 910 (1963); Grand 
Union Co. v. FTC, 300 F.2d 92, 98-99 (2d Cir. 1962). According 
to the Court in Grand Union, the application of Section 5 to 
buyers who violate specific provisions of the Robinson-Patman 
Act neither offends Congressional policies nor circumvents 
the criteria of illegality prescribed by the Robinson-Patiaan 
Act. Id. at 98. In addition, it is appropriate to use 
Section S to fence in activities which, if permitted to mature, 
could violate the antitrust laws, including the Robinson- 
Patman Act, or which otherwise violate the policy of the 
antitrust laws. id. at 99. 

Having recognized this, however, and having measured 

A&P's conduct against these standards, we do not think that 
a violation of Section 5 has occurred here. The imposition 
of a duty of affirmative disclosure, applicable to a buyer 
whenever a seller states that his offer is intended to meet 
competition, is contrary to normal business practice and, we 
think, contrary to the public interest. As the Court in 


Forster Mfg. Co. v. FTC, 335 F.2a 47, 56 (lst Cir. 1964), 


cert. denied, 380 U.S. 906 (1965), stated in describing 


normal practice: 


The seller wants the highest price he can get 
and the buyer wants to buy as cheaply as he can, 
and to achieve their antagonistic ends neither 
expects the other, or can be expected, to lay 
all his cards face up on the table. Battle of 
wits is the rule. Haggling has ever been the 
way of the market place. 


~Jo 
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We recognize the need to curb undue pressure on sellers 
by powerful buyers such as A&P but do not think that changing 
the rules of commercial bargaining in this way is the answer. 
We are fearful that such a change would harm the freedom of 
buyers to engage in aggressive bargaining over price and 
would thereby affect competitive distribution. As the 
Attorney General's National Committee to Study the Antitrust 
Laws stated, "Legalistic impediments to the normal bargaining 
process . . . might well deprive the public of gains that 
under effective competition it has a right to expect." 
Report, supra note 6, at 196. We fear a scenario where the 
seller automatically attach:s a meeting competition caveat 
to every bid. The buyer would then state whether such bid 
meets, beats, or loses to another bid. The seller would 
then submit a second, a third, and perhaps a fourth bid 
until finally he is able to ascertain his competitor's bid. 
We do not believe that the failure of buyers to engage in 
such disclosure should violate the FTC Act. 7/ Therefore, 


Count I should be dismissed. 


7/ We are not concluding that nondisclosure during commercial 
bargaining never rises to a Section 5 offense. We simply hold 
that it should not be A&P's responsibility to tell Borden 
whether a legal defense is available. As discussed at Dp. 20 
n. 19, a seller's good faith meeting competition defense 

under the Robinson-Patman Act is dependent on some factors 
that are more readily available to him than to the buyer. 
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Iii. Count If: Knowingly Inducing or Receiving Discriminations 


in Price 

Count II charged that A&P violated Section 2(f) of 
the Robinson-Patman Act by knowingly inducing or receiving 
discriminations in the price of milk and other dairy products 
from Borden, which discriminations are prohibited by Section 
2(a) of that Act. 8/ 

Section 2(f) was enacted to make the prohibitions of 
price discrimination applicable to buyers. Automatic 


Canteen Co. v. FTC, 346 U.S. 61, 70 (1953). In order to 


7/ (Cont'd) 


For example, to have a meeting competition defense, the 
seller who has knowingly discriminated in price must show 
that he acted prudently in surmising whether his bid, in fact, 
met the equally low price of a competitor. FTC v. A. E. 


Staley Mfg. Co., 324 U.S. 746, 759-60 (1945); Viviano Macaroni 
Co. VV. Frc, 41) &.24 255, 257-58 (3d Cir. 1969). 


8/ Section 2(f) reads: 


It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, knowingly 
to induce or receive a discrimination in price which 
is prohibited by this section. 


Section 2(a) reads in pertinent part: 


It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, either 
directly or indirectly, to discriminate in price 
between different purchasers of commodities of like 
grade and quality .. . where the effect of such 
discrimination may be substantially to lessen 
competition ... or to injure, destroy, or prevent 
competition with any person who either grants or 
knowingly receives the benefit of such discrimination, 
or with customers of either of them: Provided, That 
nothing herein contained shall prevent differentials 
which make only due allowance for differences in 
the cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in which 
such commodities are to such purchasers sold or 
delivered .... 
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prove a violation of Section 2(£), complaint counsel must 

not only establish all elements of a Section 2(a) violation, 
but must also meet Special requirements with respect to showing 
the respondent's "knowledge." Further, the buyer is entitled 
to raise any defenses that the seller might have raised, 
Specifically those listed in Sections 2(a) and 2(b). g/ 

A&P admits that the A&P~Borden transaction contained many 
of the elements of a Section 2(a) offense. t[t argues, however, 
that the sales in Illinois were not "in commerce” and that A&P 
did not receive a discriminatory price that caused competitive 
injury. In addition, A&P asserts that complaint counsel failed 
to establish (1) that the price quoted by Borden was not made 
to meet a competitive bid and was not cost justified and 
(2) that A&P knew that the price received was not covered by 
one of those defenses. 

We find that A&P has violated Section 2(£) and reject 


its proffered arguments. 


a. In Commerce 
ee 


The Robinson-Patman Act forbids discriminatory pricing 
arrangements only “where either or any of the purchases 
involved in such discrimination are in commerce.” 15 U.S.C. 


§ 13(a). Therefore to conclude that jurisdiction exists to 


eens 


9/ Section 2(b) reads in pertinent part: 


+ « « nothing herein contained shall prevent a seller 
rebutting the prima facie case thus made by showing 
that his lower price ... to any purchaser or 
purchasers was made in good faith to meet an equally 
low price of a COmpetiter . ..., 
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prosecute A&P, either A&P's or its competitors’ purchases 
must be "in commerce.” Recently, the Supreme Court has 
reiterated its position that at least one of the two trans- 


actions which result in the discrimination must cross a state 


line. Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186, 199-201 


(1974). Although A&P does not dispute the finding that the 
sales to stores in Indiana are “in commerce" for Robinson- 
Patman Act purposes, A&P argues that the "in commerce" require- 
ment is not met for the Illinois sales. 

We reject A&P's claim. In Foremost Dairies, Inc. v. 
FTC, 348 F.2d 674 (Sth Cir.), cert. denied, 382 U.S. 959 (1965), 
the respondent dairy claimed that none of its sales were made in 
interstate commerce although 20% of its raw milk came from 
out-of-state. The dairy sold fluid milk processed in its 
Albuquerque, New Mexico plant to stores in Albuquerque. In 
holding that the "in commerce" requirement was met, the 
Court stated: 

(T]he milk passed in a steady flow from the 

farms in Colorado through the Santa Fe processing 

plant, where it underwent a rather negligible 

processing operation, which did not change its 

character appreciably, to the shelves of retail 

grocery establishments in Albuquerque... 

{[U]nder the stream of commerce doctrine, milk 

produced in one state and processed and distributed 

in another state does not lose its interstate 

character because of standardization, and 

pasteurization. Id. at 677. 
Other courts concur with the reasoning and results in Foremost 


Dairies. E.g., Dean Milk Co. v. PTC, 395 F.2d 696, 714-715 


(7th Cir. 1968) (25% of raw milk came from out-of-state). 
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Most of the raw milk used by Borden's Woodstock, Illinois 
dairy--approximately 60%--came from Wisconsin (Borden Admission 
at 8, Sept. 29, 1972). This dairy supplied substantially all 
of the private label milk sold to A&P (Borden Response at 5, 
May 3, 1972; A&P Admission at 7, Sept. 27, 1972). Finally, 
the processing in Woodstock did not interrupt the flow of 
milk from the farm to A&P's stores (I.D. 17, 168; see Borden 
Additional Admission at 13-14, March 15, 1973; Tr. 107-109). 
Therefore, the Foremost Dairies test is met. 

In addition, the negotiations leading up to the agreement 
between A&P and Borden were multi-state in nature (Tr. 1711) 
and therefore “in commerce" (I.D. 167). See Beatrice Foods 
Co., 76 F.T.C. 719, 747 (1969). A&P's Schmidt testified 
that A&P would not accept an offer to supply only a portion 
of its stores in Illinois and Indiana (Tr. 1711; see 
Tr. 6126-27). 


b. Discrimination in orice and competitive injury 


The Robinson-Patman Act requires both that a discrimina- 


tion in price take place and that the vossible effect of such 


discrimination be substantially to lessen competition or to 
injure, destroy, or prevent competition with a primary or 


secondary line competitor or with a direct or indirect customer 
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of the buyer. 10/ In addition, to conclude that a Section 


2(f) violation has taken place, it must be found that the buyer 


knowingly received the illegal price discrimination. Automatic 
Canteen Co. v. PTC, supra, 346 U.S. at 71. AGP argues that the 
evidence fails to demonstrate that it was a beneficiary of a 
price discrimination or that competition was injured. Asp 
criticizes the price comparisons of complaint counsel, the 
representativeness of the competitors who were allegedly 
injured, and the establishment of substantial injury. In 
addition, A&P states that it did not know that it was a 
beneficiary of an illegal worice discrimination. 

We agree with Judge Hinkes' findings (I.p. 62-88; 119- 
123) that the relevant comparisons demonstrate the existence 
Of discriminations in price. We note that a price com- 
Parison does not have to include the full line of dairy 
Products nor A&P's purchases of Borden brand products. We 
faced and dismissed this Same argument in Beatrice Foods Co., 
70. ¥.3.0. 719, O06 (1969), aff'd sub nom., Kroger Co. v; 
PTC, 438 F.2d 1372 (6th Cir), cert. denied, 404 u.s. O7) (1971), 
Specifically, the Price of private label milk ana Other dairy 
. Products sold to Asp May validly be compéred with Borden's 
sales of such items to other groceries to ascertain whether 


yee, 


ld conceivably argue that injury at the 
el took place, complaint counsel limited 
secondary or buyer level discrimination. 
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discrimination took place. The Kroger Court stressed 

“the competitive advantage which results when disadvantaged 
competitors are denied a [private] label which the favores 
buyer receives." 438 F.2d at 1379. In addition, although 
there were differences in the way A&P and its competitors 
were served, the distinctions were often minimal and, in any 
event, are more properly considered in connection with the 
cost justification defense. 

We are unclear as to what A&P means when it argues that 
the sample of stores must be "representative." As the Court 
in Kroger Co. v. FIC, id. at 1378, stated, "[E]vidence of 
discrimination in only one area is sufficient to meet the 
requirements of the Act." Accord, Foremost Dairies, inc. v. 


FTC, Supra, 348 F.2d at 681. "{U]nless minuscule, the 


portion of the market that might be affected by the charging 


of these discriminatory prices is immaterial." National 

Dairy Products Corp. Me EPC, 395 F.20 517, 522-23 (74h 

Cir.), cert. denied, 393 U.s. 977 (1968). The area studies al/ 
Presented by complaint counsel are quite detailed and are, 

in fact, representative of the areas allegedly affected (See, 
e.g-, CX 182; RX 234 at 19). wtreé anything, complaint counsel 
has exceeded any requirement of "representativeness" (See 


1.0. i121). 
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ll/ These include Chacago and its suburbs, sary~Hammond, 
and Valparaiso, Indiana. 
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In addition, complaint counsel has Shown that competitive 
injury occurred, regardless of whether we applied the reasonably 
"possible" test, e.g., FTC v. Morton Balt Co., 334.0.8. 37; 

46 (1948); Purolator Products, Inc. v. fic, 302 2.20 874, 

881 (7th Cie. 1965), cert. denied, 389 U.S. 1045 (1968), or the 
"probable" test, Foremost Dairies, inc. v. FIC, Supra, 348 F.2d 
at 680. 12/ The Robinson-Patman Act does not require proof that 
injury actually occurred but merely a showing that competition 
may be reduced because discrimination took place. National 
Dairy Products Corp. v. FTC, supra, 395 F.2d at 521. "The 
Statute is designed to reach such discriminations ‘in their 
incipiency' before the harm to competition is.effected." 

Fic ¥- Merton Galt Co;, @upra, 334 0.8, at de A) dy! 

We note that many courts have discussed the Significance 
of differences in the prices charged to competing businesses 
in industries such as retail food, which are characterized 
by keen competition and low profit margins. E.g., Kroger 
Co. v. FTC, Supra, 438 F.2d at 1379; Fred Meyer, inc. v. 

FTC, supra, 359 F.2d at 367; see United Biscuit Co. of America 


¥. FTC, 350 F.2a 615, 621-22 (7th Cir. 1965), cert. denied, 


383 U.S. 926 (1966). Milk is one of the most imvortant 
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12/ As the court in Foremost Dairies noted, 348 F.2d at 680 
n. 11, "(Tlhe distinction between the two Standards may be 
mor@ apparent than real." 
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commodities carried in retail grocery stores (A&P Admission 
at 3, March 1, 1973). Therefore, discriminations in favor 

Of A&P amounting to as much as 22.5% (Model Food Center, 

CX 182, 187, 191A) 13/ in this extremely competitive, price 
Sensitive industry compel an inference of adverse competitive 
effect. See, e.g., FTC v. Morton Salt Co., supra, 334 U.S. 
at 46-47; Kroger Co. v. FTC, supra, 438 F.2d at 1379. 14/ 
That A&P did not pass the discount on as a lower price to 
consumers does not rebut the inference. Foremost Dairies 
Inc. v. FTC, supra, 348 F.2d at 680. For example, in receiving 
the price discount, A&P enlarged its profit margin (See : 

CX 185, 255; Tr. 2059-2060) 15/ and thereby obtained a 


material capital advantage in this highly competitive field. 


See Kroger Co. v. FIC, Supra, 438 F.2d at 1378; Foremost 


Dairies, Inc. v. FTC, supra, 348 F.2d at 680. 


13/ The Kroger Court, 438 F.2d at 1379 n. 4, listed examples 
of discounts in secondary line cases. The discounts to A&P 
are in line with those found to cause injury in other cases. 
For example, the Court in Foremost Dairies, Inc. v. PTC, 
Supra, 348 F.2d at 675, found comnmetitive injury where 
discounts were as low as 5%. 


i4/ The Court in Fowler Mig. Co. v. Gorlick, 415 F.2d 1248, 
d2oe (9th Cir. 1969), cert. genied, 396 U.S. 1012 (1970), a 
private Robinson-Patman Act action, stated that a price 
differential alone establishes comnetitive injury. There 

is no need to prove a lessening of competition to obtain 
damages. 


15/ The profit margins of the unfavored competitors were 
very low, ranging from less than 1% to 5% (See Appendix 4 
(in cameral; CX 184, 189, 192, 199A, 199 5-2, 201, 203 {all 
in camera]; I.D. 88). 
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Finally, we address the issue of knowledge. A&P admitted 


that milk is one of the most important commodities in groceries 


and that milk is a staple purchased more frequently by consumers 


than other products (A&P Admission at 3, March a, 2973). it 
is acknowledged that selling milk at a higher price than 
one's competitors will cause some consumers to switch 
Stores. A&P also admitted that profit margins in the retail 
grocery business are very low (A&P Admission at 4, March l, 
1973). Therefore, A&P, by virtue of its trade experience or 
simply common sense, knew or should have known that it was a 
beneficiary of a price discrimination having the requisite 
harmful competitive effects (soe 1.D. 86~88, 97). Accordingly, 
we reject A&P's arguments. 

cs Meeting Competition 

A seller who has discriminated in price is guiltless under 
the Robinson-Patman Act if the lower price was offered in good 
faith to meet an equally low Price of a competitor. 15 U.S.C. 
§ 13(b). The Supreme Court has stated that the buyer is not 
liable under Section 2(f) if the lower price he induces is 
within the meeting competition defense or if the buyer is 
unaware that the price cannot be Protected by that defense. 
Automatic Canteen Co. v. FTC, Supra, 346 U.S. at 74. The Court 
in Kroger Co. v. FTC, supra, 438 F.2d at 1377, noted that when 
a buyer is charged with violating Section 2(f), the price he induces 
must come within the meeting competition defense not only 
from the seller's point of view but also from the buyer's. 
This is consistent with the Supreme Court's statement con- 


cerning the burden of going forward in a Section 2(f) case: 
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Our view that § 2(b) permits consideration of 
conventional rules of fairness and convenience of 
course requires application of those rules to the 
particular evidence in question. Evidence, for | 
example, that the seller's price was made to meet a 
competing seller's offer to a buyer charged 
under § 2(f) might be available to a buyer more 
readily even than to a seller. Automatic Canteen v. 
FTC, supra, 346 U.S. at 79 n. 23. 


Specifically, proof that the seller did not act in good faith 


is unnecessary to a finding that a buyer cannot assert the “' 


meeting competition defense. 

In its reply brief, A&P argues that its contemporaneous 
comparison of the Bowman and the last Borden bid is not 
relevant (Reply at 35). We disagree. The comparisons 
demonstrate whether A&P acted in good faith. For example, 
if the Borden bid "beat" the Bowman bid yet A&P contemporaneously 
reasonably believed that it only met the bid, we believe A&P 
(as well as Borden, if Borden prudently reached the same con- 
clusion) could assert the meeting competition defense. See 
FIC v. A.E. Staley Mfg. Co., 324 U.S. 746, 759-60 (1945). 16/ 
However, we conclude that A&P contemporaneously concluded 
that Borden's bid was "substantially better" than Bowman's 
(Tr. 1413-1414, 1896-1897; CX 263), and A&P, therefore, 
cannot assert the seller's meeting competition defense. 

We assume, arguendo, that A&F can assert the defense if the 


Borden bid did, in fact, happen only to meet the Bowman bid. 


16/ A&P argued that in this case, it contemporaneously believed 
that Borden's bid beat Bowman's but after "properly" comparing 
the bids, Bowman's hid, in fact, beat Borden's (Avpeal at 
31-33). 
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However, while we believe that the Bowman bid was comparable 
and operative, 17/ we conclude that the Borden bid was sub- 
Stantially better than the Bowman bid. Specifically, we 
find that prior to adjusting the Bowman bid to make it 
reflect such items as A&P's true volume requirements and 


delivery requirements, Borden's bid substantially beat 


Bowman's (See CX 263B; Compare CX 75 F-J with CX 50). In 


addition, after adjusting the Bowman bid to make it responsive 
to A&P's true situation, Borden's bid beats Bowman's by an 
even greater amount. Bowman would not be able to give A&P 
such a low price because A&P's volume was less than the Sl 
million per month stipulated in the Bowman offer (See citations 
in I.D. 106) and because Bowman would have to increase the 
days of delivery in the Gary-Hammond area (See citations in 
i-D. 107). 18/ 

Finally, A&P argues that because Borden has not been 
found in violation of Section 2(a), A&P canr-t be charged 
under Section 2(f). In other words, A&P asserts that Borden 
must be convicted of a Sbetios 2(a) violation prior to or at 
the same time as A&P is found in violation of Section 2(f). - in 


developing this arqument, A&P claims that complaint counsel's 


case against A&P is premised on Borden’s having a valid meeting 


17/ Specifically, we reverse Judge Hinkes' conclusicn to 
the contrary (See FF 103, 106-07, 114). 


-18/ The difference in stipulated butterfzc content would 
not greatly change the difference in prices. Contrary to 
A&P's study, Borden's butterfat level was probably about 
3.45% (Tr. 5513), and the Bowman bid may not have called for 
3.5% (Tr. 5450-5453, 5461, 6187-6188; see I.D. 129). 
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competition defense, and that therefore, Borden would be 
absolved from any Section 2(a) charge. We reject the argumert. 


The Commission alone establishes the enforcement policy 


which will best accomplish the ends contemplated by Congress. 


FTC v. Universal-Rundle Corp., 387 U.S. 244, 251 (1967); 


Moog Industries, Inc. v. FTC, 355 U.S. 411, 413 (1958); see 
Jewel Companies, Inc. v. FTC, 432 F.2d 1155, 1160 (7th Cir. 
1970). In deciding to issue a complaint against A&P charging a 
violation of Section 2(f), the Commission concluded that 

A&P's conduct was egregious enough to warrant such action. 

It did not follow that the Commission condones Borden's 
behavior. In addition, as complaint counsel notes (Answer 

at 50), A&P was the "vnrincipval malefactor" in the negotiations 
with Borden. It placed the pressure on Borden, not vice 
versa. Although the Commission decided not to issue a 
complaint against Borden for violation of Section 2(a), the 
Commission has not concluded that Borden would have a valid 


meeting competition defense to such a charge. 19/ 


19/ Judge Hinkes did not reach the question of whether Borden 
had a meeting competition defense (See I.D. 166). We believe 
that it is very probable that Borden did not have such a defense. 
- To have a meeting competition defense, the record must 
demonstrate the existence of facts which would lead a reasonable 
and prudent person to conclude that the lower price would, 

in fact, meet the competitor's price. FTC v. A. E. Staley 

Mfg. Co., supra, 324 U.S. at 759-760; Hampton Vv. Gra 

Vending Co., 478 F.2d 527, 534 (5th Cir. £9573) . As noted, 
Borden had serious doubts concerning whether the competing 

bid was legal. Svecifically, it believed that the other bid 

only considered direct costs (Tr. 237-239, 376-77, 878, 961- 
62). It should have asked A&P for more information about 

the competing bid. By not making the request, it was not 

acting prudently. See Standard O11 Co. v. Brown, 238 
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Furthermore, even though a seller has a defense to a 
Robinson=Patman Act charge, a buyer can still violate Section 
2(f). The court in Kroger Co. v. FTC, supra, found that the 


buyer lied to the seller about the details of a competing 


bid, 438 F.2d at 1375-1376, and that the seller had no way 


of knowing that the buyer had lied. Therefore, in submitting 
the second bid, the seller had a meeting competition defense 
within the meaning of Section 2(b). However, this defense 
did not exonerate the buyer who knew that the bid was, in fact, 
not within the defense. "To hold otherwise . . . would put 
a premium on the buyer's artifice and cunning. in inducing 
discriminatory prices [and] would violate the purposes of 
the Act, and frustrate the intent .of the Congress." id. at 
1377. 

d. Cost Justification 

A seller who charges different prices is exonerated if 
the differences are justified by a savings in cost. 15 
U.S.C. § 13(a): As in the case of meeting competition, a 
buyer is net liable under Section 2(f) if the lower price he 
induces ts within the cost justification defense or if ‘the 


buyer ‘is unaware that the orice is not protected by that defense. 


ica ak ee ae 


19/ (Cont'd) 


F.2d 54, 58 (Sth Cir. 1956); F. Rowe, Price Discrimination 
under the Robinson-Patman Act 226 (1962). As the record 
Clearly indicates, A&P had knowledce of Borden's belief that 
other dairies might submit bids that did not include all 
costs (Tr. 213-214, 872-873, 955). 
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The parties and Judge Hinkes disagree as to who has the 
burden of proof in demonstrating whether the cost justifica- 
tion defense is available (I.D. 134; Answer at 66-68; Reply at 
48-49). A&P and Judge Hinkes are mistaken in concluding 
that the Automatic Canteen case dealt with the burden of 
proof issue. Rather, the Supreme Court stated twice that it 
-‘was deciding only who had the burden of first coming forward with 


probative evidence. 346 U.S. at 65, 82. In promulgating its rule 


“of "fairness and convenience," id. at 78, the Court determined 


that the Coumission did not satisfy. this burden by showing only 
that the buyer had knowledge of a price differential: 20/ 
Rather, the Commission must present evidence tc demonstrate 
that the buyer was reasonably aware that the price differential 
could not be cost justified. Id. at 78-80. 

The Court believed, however, that the burden of showing 
this knowledge “should not be difficult." Id. at 79. As an 
example of the evidence which would satisfy this burden in a 
situation where methods of services and quantities delivered 
differ, the Court held that the Commission "must only show" that 
the differences could not give rise to sufficient cost 
Savings and that the buyer, knowing that these were the only 


differences, should have known that the differences were not 


20/ In Automatic Canteen, the Commission only established 
that the buyer had obtained prices as much as one-third 
below its competitors. 
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cost justified. Id. at 80. The Court emphasized that it 


would not attempt to illustrate “what other circumstances 

can be shown to indicate knowledge on the buyer's part that 

the prices cannot be justified," id. at 80, concluding that 

the Commission should do this. 21/ Id. at 80-81; accord, 
Suburban Propane Gas Corp., 73 F.T.C. 1269, 1272-1274 (1968) 
(interlocutory order); 16D J. von Kalinowski, Business 
Organizations: Antitrust Laws and Trade Regulation §§ 36.05[2]- 
36,05(3] (1971). 

We have described on several occasions how complaint 
counsel can successfully meet the burden of going forward 
with the evidence where a favored buyer purchases in quantities 
or under methods differing from those accorded to disfavored 
buyers: 

(I]£ complaint counsel show such facts and circum- 

stances as would have given the buyer reason to 

believe, based on the knowledoe available to him, 
including knowledge of the methods of doing business 

in the particular industry, that the different methods 

or quantities could not have resulted in cost savings 

sufficient to justify the differentiai allegedly 
accorded him, they would have met their initial 

burden. Beatrice Foods Co., supra, 76 F.T.C. at 820, 

qeeeeas Suburban Propane Gas Corp., 71 F.T.C. 1695, 

i. 2 (1967) (interlocutory order). 
We reiterate what we said in Suburban Propane Gas Corp., 


Supra, 73 F.T.C. at 1273--the burden of establishing a 


prima facie case or first going forward with the evidence may 


21/ The Commission has frequently decided what circum- 

stances demonstrate ‘that a buyer had the reguisite knewledge. 

vad Mid-South Distributors v. PIC, 287 P.i: $12, 518-19 n. 15 
th Cir.), cert. denied, 368 U.S. 838 (1961). 
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be satisfied without introducing a formal cost Study showing 
that the lower prices were not, in fact, cost justified. The 
Court of Appeals for the Sixth Circuit has affirmed our use of 
this rule. Kroger Co. v. FTC, Supra, 438 F.2d at 1378. 

Once complaint counsel has satisfied their initial 
burden, the buyer must demonstrate that it did not know or 
could not reasonably have known that the price differential 
was not cost justified. If it fails to prove lack of knowledge, 
it must show that the price differential was, in fact, cost 
justified. See Automatic Canteen Co. v. FTC, supra, 346 U.S. 
at 74. Therefore, if the buyer establishes that it neither had 
nor should be charged with such knowledge, the buyer does 
not have to submit any cost justification Study. However, if 
the buyer cannot establish the requisite lack of knowledge, ‘ 
it must submit a cost Study if it wishes to prevail, which 
Study generally will be held to the same Standard as are 


cost studies offered by sellers. In other words, it is 


possible for the buyer to be unable to respond adequately to 


complaint counsel's evidence demonstrating knowledge yet be 
able to demonstrate that, in fact, the price differential 
was cost justified. Unlike the meeting competition defense, 
One does not need to demonstrate good faith in proving cost 
justification. Therefore, it is completely permissible to 
receive in evidence cost studies prepared after the alleged 
discriminatory sale and only for purposes of litigation. 
Rowe, Cost Justification of Price Differentials Under the 
Robinson-Patman Act, 59 Colum. L. Rev. 584, 610 (1959). 
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Finally, if the buyer satisfies the burden of meeting ~ 


complaint counsel's prima facie case, then complaint counsel 
must rebut the buyer's evidence. The buyer may then” introduce 
other evidence responding to complaint counsel. ‘Although 
the burden of going forward may shift back and forth during 
the hearing and is frequently not so easily segregated, the 
burden of persuasion as to the issue of whether the buyer 
had the requisite knowledge that the cost justification 
defense is unavailable rests with complaint counsel while 
the burden of persuasion as to the issue of whether the: 
prices are, in fact, cost justified rests with the buyer’. 
Suburban Propane Gas Corp., supra, 73 F.T.C. at 1274-1275; 
see Beatrice Foods Co., supra, 76 F.T.C. at 820. 

We believe that the evidence submitted by complaint’ 
counsel in this case well exceeded its initial burden. ssi 
competitors were charged a much higher price than A&P for 
Borden's milk products even though they bought in greater 
quantities than the individual A&P stores with which they 
were competing (E.g., Burger's: CX 182, 187, 188A, RX 234, 
p. 19; Tr. 2270, 2381, 2385). Although many of these stores 
received more service than A&P, the service savings to 
Borden could not in any way justify the price differentials 
(See I.D. 109-110). In addition, even those companies that 
received limited service paid a higher price than A&P (See 


Complaint Counsel's Proposed Findings, Vol. 1 at 150-151), a 


differential that was not justified by the saving of such 


costs as advertising (See CX 54; Tr. 3387, 3430, 6136). A&P 
knew about the differentials, since it was being charged the 


"regular" price for branded items (See CX 75, 255; RX 66). 
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This evidence in itself would probably be sufficient to 
shift the burden of going forward. However, complaint 
counsel introduced much more evidence to demonstrate that 
A&P knew or should have known that the prices it received 
were not cost justified. 

First, Borden stated explicitly that its final offer 
could only be justified on the basis of meeting competition, 
and A&P accepted the offer on this representation (Tr. 248, 
886, 1789, 1792). 22/ As the Supreme Court stated in Automatic 
Canteen Co. v. FTC, supra, 346 at U.S. 73: "g§ 2(f£) was 
explained in Congress as a provision under which a seller, 
by informing the buyer that a proposed discount was unlawful 
under the Act, could discourage undue pressure from the 
buyer." Accord, 80 Cong. Rec. 9419 (1936) (Statement of 
Congressman Utterback in presenting nference report to 
House); Report, Supra note 6, at 193. The Borden statement 
put A&P on notice that it was likely that Borden did not 
have a cost justification defense. Cf. Beatrice Foods Co., 
Supra, 76 F.T.C. at 821 (Because seller was told by two other 


dairies that price might not be cost justified, he had notice 


of possible cost justification problems). 


22/ When Ralph Minkler, President of Borden's Central 

District, presented Borden's final bid to A&P's Schmidt, he 
stated: "This price is given to you by us on the feeling and 
belief that we are meeting a competitive bid. We know of no 
other pa to justify this. You have to accept it on that basis." 
(Tr. 248). 
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Second, although A&P requested the customary assuratces ” <* 


from Borden that Borden's discounts were available to others 
On proportionately equal terms (Tr. 1783, 1786-1788, 1978- 
1979), A&P did not receive them. In fact, Borden specifically 
refused to comply, writing instead, "our prices are proper 
under applicable law and we are prepared to defend these prices." 
(CX 263H; see Tr. 1406, 1428, 1438-1440). 23/ 

Third, Borden provided A&P with detailed cost data during 
the course of the negotiations, data which showed that 
Borden would be either losing money or making a minimal ‘a 


Drofit (CX 23, 24, 25A, 26; Tr. 201-205, 1866-1869). Although 


the data may not be completely accurate, it demonstrates that 
A&P at leas~ had knowledge that the discounts could drastically 
affect Borden's profits, and therefore, A&P should have inquired 
whether the prices were available to others. See Fred Meyer, 
inc. v. FTC, supra, 359 F.2d at 365-67. 24/ Of course, if 


the A&P-Borden contract was profitable for Borden before the 


eee te 


23/ Herscnel Smith, A&P's Headquarter's Dairy Buyer, said 
that he received Oral assurances from Harry Archer, Borden's 
Executive Vice President in New York, that this was a letter 
of availability (Tr. 1407). However, Archer denied having 
Such a conversation (Tr. 1246-1247). After viewing both 


witnesses and examining all of the evidence, Judge Hinkes 
did not credit Smith's testimony (I.D. 96). 


24/ Citing Automatic Canteen Co. v. PTC's language about 

puffing in a bargaining Situation, 346 U.S. at 80 n. 24, A&P 
argues that Borden might very well have submitted a purposely 
inaccurate bid (Appeal at 45-47). At this point, A&P's evaluation 
of Joseph Malone, the Vice President of Governmental Controls 

and formerly the' Comptroller of Borden's Central District and 

the employee who prepared the data, is relevant: A&P believed 
that Malone was “honest and forthright." (Tr. 1843). In 


addition, if we disregardeeé <¢il studies in which a self- 


interest motive is present, taen, of course, we must dismiss 


the studies prepared for A&P's cost justification defense. a 
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. Switch to limited service and Borden would lose money after 
the change, then A&P should have doubted whether the new 
prices could be cost justified (See I.D. 91-93). 2o/ 

Fourth, A&P's trade experience should have given it 
reason to know that Borden's private label prices were not 
cost justified. See Automatic Canteen Co. v. FTC, supra, 346 
U.S. at 79-80 (Trade experience "can afford a sufficient 
degree of knowledge to provide a basis for prosecution. "™) ; 
Kroger Co. v. FTC, supra, 438 F.2d at 1378. As Judge Hinkes 
concluded (I.D. 97, 98, 127), A&P was familiar with the dairy 
industry generally and with the Chicago area specifically. 
Also, A&P knew that Borden's private label price was sub-. 
Stantially lower than its branded label price because A&P 
bought both tynes of milk from Borden (See CA 75, 255; BX 66), 
Therefore, A&P should have known that its competitors, some 
of whom received limited service, were paying much more than 


A&P for the same product. 26/ 


Finally, A&P's conduct after the private label agreement 


was consummated convinces us that A&P knew or had reason to 


eee eenntnenteaenstnateneeetese erence 


we do not believe that complaint 
Oducing a formal study demonstra- 
al is not cost justified and 

ions such a study. 


26/ Of course, labels do not differentiate products for 
purposes of determining "like grade and quality." Ftc y. 
Borden Co., 383 U.S. 637, 640 (1966). The only benefit lost 
by A&P was advertising, which was a very small expense. 
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know that any differences in service were not cost justified. 
First, in mid-November of 1965, Borden decreased the price A&P 
Daid for Borden label Products but at a much lower discount 

than it granted A&P on private label products (RX'66). 

Except for the small amount devoted to advertising, there 
was no difference in the cost to Borden of private and 
branded products. Therefore, A&P should have realized that 


the price was not cost justified (See I.p. 99). 


May of 1966, 


Second, in 

A&P accepted an increase on Borden label products 
which reflected increased container, labor, and social security 
costs, an increase which Borden apparently charged all of 


its purchasers. However, A&P at first refused Borden's 


request that the price of A&P's private label products be 
raised commensurately (CX 79, 81, 255B; Tr. 1050-1054) and 
later accepted Only a proportionately smaller increase (Tr. 1056- 
1062; See CX 102, 103, 409, 206, 110). 27/ Because A&P 


readily accepted the increases on branded milk, we infer 


that AsP believed that Borden was selling branded milk to 
some of A&P's competitors at delivery terms similar to those 
at which Borden was selling branded ana unbranded milk to 


A&P, and therefore, considering Borden's small advertising 


expenses, A&P's private label discount was not cost justified. 


See Automatic Canteen Co. v. FTC, supra, 346 U.S. at 80. 
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27/ This action is conceivably a second inducement by A&P 

OF discriminatory prices and therefore, a separate and distinct 
violation of the Robinson-Patman Act (See I.D. 57, 58, 89, 101; 
Complaint Counsel's Proposed Findings, Vol. 1 at 119). Because 
we have found that A&P received an illegal price preference prior 
to these increases, we do not specifically address this claim. 
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In conclusion, viewing all of these facts together, we 
find that complaint counsel fully established a prima facie 
case that A&P knew or should have known that the prices 
Borden charged it for private label products was not cost 
justified. 28/ The burden then shifted to A&P to demonstrate 
that it did not have knowledge that the prices it received 
were not cost justified or, failing to establish that, that 
the prices were, in fact, cost justified. 

We do not find persuasive A&P's assertions that it did 
not know nor should have known that the prices it received 
were not cost justified. Its statements concerning the 
meeting competition languacge in the negotiations and the 
"legal letter" are not convincing (See A&P's Proposed Findings 
at 76-86). In a post-hoc analysis of the cost data that Borden 
Supplied it, A&P argued that the Borden study was not completely 
reliable (Appeal at 45-47). However, A&P did not show whether 
it had contemporaneous criticisms of the quality of the data 
nor whether it communicated any of its criticisms, perhaps 


in the form of additional inquiries, to Borden. As noted 


at page 27, this data does not have to be completely accurate 


28/ We are not convinced that because Borden spread the 
savings over eleven rather than thirteen items, A&P was on 
notice that the bid was not cost justified. Although generally 
we agree that "the same cost Savings applicable to different 
products with different volumes would not likely be related 

to . . +. cost savings" (I.D. 90), it is at least conceivable 
that the $820,000 savings represented the amount Borden would 
save by switching to limited delivery service. 
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but is useful in proving that A&P was on notice that the new 
contract coulc be unprofitable to Borden. Finally, A&P's 
post-agreement behavior is relevant to show what knowledge 
A&P had at the time the agreement was entered. 

A&P introduced evidence which showed that A&P's Smith 
used a "2-2-2 formula" to evaluate the reasonableness of a 
bid. The formula states that a dairy can profitably sell 
milk for approximately six cents more per quart than the 
dairy's cost for raw milk. 29/ Although we agree that this 
formula is relevant in considering whether A&P had knowledge, 
it does not rebut complaint counsel's prima facie case. As 
noted, the formula was simply a reference point from which 
to estimate costs (Tr. 6399). It was develoned from A&P's 
experience in negotiating for its private label supply of 
milk in New York and Massachusetts. Because the costs and 
conditions in the Chicago area were different (E.g., In=-plant 
Wages: CX 25¢C, 2 it should have been adjusted. In 
fact, as A&P admits, the formula was never used to determine 
the exact measure of a dairy's cost but only to serve as a 
"workable rule of thumb." (Anpeal at 49). Reliance on such 
a formula would be very irrational in light of all the other 


evidence (See I.D. 98). 30/ 
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29/ Two cents each are allocated for cartons, plant costs 
and profits, and delivery costs (Tr. 6399). 


30/ A&P's other arquments--for example, that A&P could 
get better prices on private labels in other parts of the 
country (Tr. 7326)--also do not adequately rebut complaint 
counsel's strong showing. 
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Since Qie- 
of knowledge to shift the burden back to complaint counsel, 
it had to submit a cost justification study if it wished 46 
prevail. The studies entered by A&P on the record (RX 233, 
234) were prepared specifically for purposes of this 


litigation. 31/ 


We affirm Judge Hinkes' findings (I.D. 136-165) that 


A&P's cost justification studies "are so defective and 
imadequate as to furnish no evidentiary basis" to justify 

the price differential that A&P received for private label 
products on the basis of Borden's cost savings (I.D. 165). 
Because the studies are so flawed, we would not find them 
persuasive under any reasonable standard. However, as we 

have stated, generally a buyer's cost justification study 
should meet the same standard that a seller's must. On the 
other hand, a buyer need not submit any study if complaint 
counsel fail to prove that the buyer knew or could be charged 


with knowledge that the prices were not cost justified. See 


31/ Because we do not find the studies sufficiently reliable, 
we did not decide whether Borden's internal cost calculations 
(CX 54, 87, 206) are accurate. If A&P's studies adequately 
showed some type of cost justification, the Borden studies 
would have been considered as complaint counsel’s rebuttal. 
Accordingly, we did not ascertain whether the A&P study 

(RX 232) which was offered to rebut Borden's internal cost 
calculations is accurate. 
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Automatic Canteen Co. v. FIC, supra, 346 U.S. at 74. 

note in passing that we would be willing to lower. the 
Standard if it was demonstrated that the buyer could not 
obtain the necessary records from the sellor to undertake 
the study. See ij. at 79, 81. AgpP alleges that hostility 
existed between Borden and itself (Appeal at 15-16; A&P's 
Proposed Findings at 8-9) but does not confirm that these 
“inherent conflicts" prevented it from obtaining records 
from Borden. In fact, the record shows that A&P was able to 
get the documents it needed. 

A&P asserts that "the most egregious example" of the 
failure by Judge Hinkes to follow a liberal approach to its 
cost study is his rejection of the original derivation of 
Borden's delivery costs (Appeal at 53). The calculations, 
based on "time standards" developed in 1949 from Studies 
made of Bowman Dairy deliveries in Chicago and confirmed by 


additional work in the 1950's and 1960's, are Summary in nature. 


A : 
Also, the underlying data necessary to conduct an effective 


examinetion of their reliability were destroyed (Order, 


Sept. 16, 1974). In addition, Robert Havemeyer, the author 
of the A&P studies, did not participate in the collection of 


the data nor in the ptéparation of the standards (ig. at 2). 


med Of course, if the seller is joined in the Robinson- 
Patman action and relies On the cost justification defense, 
he will submit the cost justification study. 
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Therefore, he could not be effectively cross-examined on the 
vaiidity of the underlying data, 33/ For these, as well as 
other reasons, Judge Hinkes properly refused to admit the 
calculations. Id. This is not a matter of preferring one 


method of calculation over another. Judge Hinkes simply 


could not determine whether the calculations were even 


arguably reliable. Cf. FTC v. Standard Motor Products, inc., 


371 P.22 “13, 622 (2d Cir. 1967). f 

A&P's arguments concerning the relevance of the Wisconsin 
research (RX 9, il) are adequately dealt with by Judge Hinkes 
(See I.D. 139-142). We note, however, our disagreement with 
the Judge's general rejection of Standardized costs (I.D. 
143). If it could be proven that standardized costs are 
reflective of actual costs--a showing not made in this 
case~-then we would be willing to accept standardized costs 
as a substitute for actual costs. Re 

The studies are unpersuasive for numerous other reasons. 
For example, the studies did not consider the fact that a 
portion of Borden's expenses were incurred Only in connection 
with its dealings with AsP (See citations in I.D. 157-166). 
Without a study of these costs, one cannot ascertain the true 
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33/ Havemeyer frequently was not helpful in describing the 
relationship of underlying data to the summaries. For 
example, when asked which study was not included in making 
certain observations, he Stated, "I cannot tell you because 
the working papers .. . are no longer available." (Tr. 9130- 
9131); 


34/ Even if the time calculations were acceptable, we would 
not find Havemeyer's calculations of delivery costs reliable. 
Some of the problems with the Havemeyer @nalysis are described 


in the initial decision {L.D. 1.94). 
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cost differences between the costs of handling the A&P 


account and the costs of handling the accounts of other 


purchasers (See Tr. 9422). See Rowe, Supra note 19, at 287 


("It would be hard to defend a cost study which lacked 
internal consistency by resort to analytic reasoning with 
respect to one factor that would vitiate another."). Furthermore, 
the studies do not allocate costs a¢cording to the manner in 
which they were incurred (See citations in Complaint Counsel's 
Proposed Findings, Vol. II at 295-296), do net allocate over- 
head expenses according to accepted accounting principles 
(Id. at 296-297; see FTC v. Standard Motor Products, Inc., 
Supra, 371 F.2d at 622), and inaccurately assign costs to 
certain customers (E.g., citations in I.D. 162). 

But the most important task in evaluating the studies 
lies in ascertaining the credibility, intelligence, and | 
experience of Mr. Havemeyer. Judge Hinkes found (I.D. 137) 
that Havemeyer did not base his studies on any personal 
knowledge of Borden's cperations. Because Havemeyer was 
unfamiliar with Borden's operations and activities, he did 
not consider many relevant factors (See discussion in I.D. 
146-152). In addition, Havemeyer did not review all of the 
available evidence to determine the completeness of his 
studies. For example, when asked if he made any check to 
determine if all loading expenses were included on a certain 
ledger, he stated he did not but added that his staff had 
made "some type of check." When asked about the type of 


check, he stated that he could not be specific (Tr. 7520). 
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His experience with Robinson-Patman cost Studies was limited 


to preparation of a study for one other litigated case, 


United States v. Borden Co., 370 U.S. 460 (1962), in which 


the study was rejected by the Court because Havemeyer failed 
to classify stores adequately. Id. at 47C-471. 

A&P asserts that Judge Hinkes erred in finding that the 
Studies failed to classify customers Properly (Appeal at 55- 
56; see I.D. 154-155). The studies do, in fact, differentiate 
Stores on the basis of "limited service" and "full service." 


However, it is clear that Stores differ in terms of ali 


inten Rent 


types of expenses, including delive:y expense, clerical 
expense, product waste, selling expense, credit loss, 
; merchandising expense, and overhead. More important, the 
Stores also differ in volume of purchases. 

The Supreme Court in United States v. Borden Co., supra, 


criticized requiring cost justification on a customer by 


ene i Ne Ba el ae ee oh ee 


customer basis. 370 U.S. at 468. It tried to strike a 
balance which would permit group averaging where the group 


members were sufficiently alike especially "on the essential 


ee eee 


point or points which determine the costs considered" to 


i) 
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make the averaging a reasonable indication of the cost of 
dealing with individual members. Id. at 469. We believe 
that the A&P classification makes some sense and could meet 


the Borden test although we are troubled by the volume 


ae at 


differences between stores. See Foremost Dairies, Inc., 


= 


62 F.T.C. 1344, 1361-1362 (1963), aff'd, Supra. However, we 
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do not have to decide this issue because the Studies are so 
fundamentally flawed. 35/ 

For all of these reasons, we find that the cost justi- 
fication studies are inadequate to shift the burden back to 
complaint counsel. Therefore, we find that A&P did not 


prove that the differential it received was cost justified. 


IVs | Gaunt TIz< Combining To Stabilize Prices 


Count III charged that A&P and Borden entered into a 
combination having the tendency or effect of stabilizing and 
maintaining retail and wholesale prices for milk and other 
dairy products. 36/ Judge Hinkes dismissed the count. Complaint 
counsel argue that Judge Hinkes applied the wrong standard 
of proof--that he did not view the evidence in the case in toto 
but looked at each part separately. According to complaint 
counsel (C.C. Appeal at 3-4, 7-8), Judge Hinkes required that 


each element of the conduct of the parties be sufficient to 


35/ Similarly, we do not have to reach the question whether 
the studies are invalid because they determine cost for A&P 
stores on an average basis and compare this average with the 
specific costs of serving allegedly injured competitors 
(Appeal at 56-57; see I.D. 156). We note, however, that 
such a procedure could hide large discrepancies in size 
among A&P stores. And size, of course, is often related to 
cost differences. See National Dairy Products Corp. v. FTC, 
Supra, 395 #.2d at 525-26, aff'g 70 F.T.c. 79, 193-196, 307 

). Finally, we also do not have to address complaint 
counsel's assertions that the studies should cover the entire 
discrimination period (See Complaint Counsel's Proposed 
Findings, Vol. II at 300-305). We think, however, that such 
a requirement is unduly burdensome. 


36/ Although the count charges that the combination had a 
tendency to stabilize prices at both the retail and wholesale 
level, the thrust of complaint counsel's case is directed to 
the retail level aspect (See I.D. 179-187). 
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- demonstrate the existence of an unlawful combination, 
contrary to the teaching of such cases as C-O-Two Fire Equip. 
Co. v. United States, 197 F.2d 489, 494 (9th Cir. 1952). 
Complaint counsel emphasize that the communications 
between A&P and Borden and the "needs" of these parties 
show that a combination took place (E.g., C.C. Appeal at 9, 
18). 37/ Concerning the communications, we agree with Judge 
Hinkes (I.D. 199) that the record contains no evidence 
suggesting that Borden and A&P discussed *:2 price A&P would 
charge retail customers or the price Borden would charge 
A&P's competitors, except to note that a price differential 
at the retail level between branded and unbranded products 
might create problems. Viewed together as well as separately, 
we do not find that the statements relied on by complaint 
counsel show that a combination to stabilize price existed. 38/ 
The statements do not in any way convince us that A&P ever 
gave Borden the assurance that A&P would not create a price 


differential at the retail level. 


37/ Complaint counsel presented other arguments which we find 
unconvincing. For example, they note that the $820,000 savings 
was not made on any straight discount basis but spread by 
Borden over the 11 different product lines. Thereby Borden 
could influence A&P's retail price (Tr. 5233-5234). But as 
A&P's expert economic witness, Dr. Markham, stated (Tr. 
7041-42), a distribution »%f cost savings among the various 
products was rational and in accordance with customary 
industry practice. In addition, each item was ordered 
separately on a demand basis, and therefore, a single price 
for one year’s purchase of all 11 items could not be quoted 
(See I.D. 194). 


38/ These include the "“sensitiveness of the market (CX 12A)," 


the “depressed competitive situation (CX 18P)," and comments 
at the May 26, 1965, meeting between A&P and Borden (CX 19). 
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We also do not understand why A&P and Borden needed to 
enter into a combination to stabilize prices. Their pre- 
and post-agreement conduct show only that they were acting 
as economically rational businessmen. Although clearly 
adversaries in their negotiations- 6p wanting the lowest 


price possible and Borden the highest--both A&P and Borden 


were strongly motivated by independent causes to maintain 


existing dairy prices. 39/ 

A&P hoped that by switching to private label milk, it 
could obtain lower costs and increase its gross margin (E.g., 
Tr. 1400-1401). This was its whole purpose in negotiating 
the private label aqreement with Borden, not passing lower 
costs on to customers to increase volume. We note that 
throughout the A&P-Borden negotiations, no provision was 
ever discussed for increases in volume of A&P's previous 
Sales. We infer from this that the parties never contemplated 
that A&P would use its lower cost to lower price and thereby 
increase volume. Were A&P to lower its retail price, A&P 
would not achieve its immediate goal: to maximize profits 
(See Tr. 5230; 7038). Also, A&P feared that if it lowered 


eee nants renererteY 


39/ The evidence submitted relating to market structure 
(See C.C. Appeal at 19-23) convinces us that A&P and Borden 
lacked the ability to stabilize prices (See Borden's 
Answering Brief at 31-37). Therefore, this evidence does 
not buttress complaint counsel's position that a combination 
took place. 
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the retail price of milk, Borden might be forced to give a 
similar wholesale discount t9. A&P's competitors. In addition, 
A&P was aware that the price it obtained from Borden cut 
Borden's profit margin to a point at which Borden might be 
driven out of the market if the prices that Borden charged 
decreased uether. 

Borden had recently completed building a large plant in 
Woodstock, Illinois and was willing to sacrifice some price 
to increase volume and thereby operate efficiently (Tr. 217, 
5230). Especially, Borden needed to keep its major customer, 
A&P (See CX 42D). Borven did not want A&P to use a private 
label at all but was ultimately forced to offer to provide 


one. Borden then sought to minimize the substantial price 


concessions A&P requested. Unless such discounts were the 


only way to make use of idle machinery at Woodstock, Borden 

did not want to give other potential purchasers the same 
discount. 40/ However, if A&P charged a lower price on 

private label products and thereby precipitated a price war, 41/ 
Borden would be forced to extend the discount to others. 


Since Borden's dairy business was in a precarious financial 


40/ In fact, because Borden probably wanted to increase 
volume, it considered offering the discount to others. Its 
counsel, however, advised Borden that such action would 
destroy Borden's meeting competition defense (Tr. 1076). 


41/ Although, as noted, A&P and Borden lacked the ability 
to stabilize the market, A&P was large enough to start a price 
war. 
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position, such action could conceivably drive it to the 
point where it would have to withdraw from the Chicago 
market. Therefore, because it was in both parties’ interest 
for A&P to maintain the prevailing price on its private 
label dairy products, there was no comprehensible reason for 
A&P and Borcen to construct an illegal combination to achieve 
that end (See I.D. 199). We decline to construct one for 
them. 

Of course, combinations having any tendency or effect 
of stabilizing prices are unlawful. See United States v. 


Container Corp., 393 U.S. 333, 336-338 (1969); United States 


Socony-Vacuum Oil Co., 310 U.S. 150, 221 (1940). Aithough 


complaint counsel has introduced only circumstantial evidence 
to prove the existence of a combination intended to stabilize 
the prices in a given market, we recognize that such evidence 
may well be sufficient. See Interstate Circuit, Inc. v. 
United States, 306 U.S. 208, 221 (1939); Treasure Val. 

Potato Bargaining Ass'n v. Ore-Ida Foods, Inc., 497 F.2d 

703, 208 (9th Cir), cert. denied, 419 U.S. 999 (1974). ‘The 
problem is that commlaint counsel's circumstantial evidence 
Frcvides more support for the Proposition that both varties 
acted independently in deciding their pre- and post~agreement 
Strategies than for the inference that they entered into an 
illegal combination. And, even if the circumstantial evidence 
here gives equal support to inconsistent conclusions, it is 
insufficient to establish liability. Pevely Dairy Co. v. 
United States, 178 F.2d 363, 370 (8th Cir. 1949), cert. 


denied, 339 U.S. 942 (1950). 
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We conclude that both A&P and Borden acted as rational 
ind law abiding businessmen in this regard. See Callaway. 
‘ills Co. v. FTC, 362 F.2d 435, 441-42 (5th Cir. 1966). They 
did not need to engage in an illegal combination because 
Maintenance of the recail price of milk was in the independent 
interests of each. "An inference of conspiracy would only 
arise from similar business conduct if it appeared more 
to the interest of competitors to adopt different practices." 


Independent Iron Works, Inc. v. United States Steel Corp., 


177 F. Supp. 74%, 747 (N.D. Cal. 1959), aff'd, 322 F.2d 656 


(9th Cir.), cert. denied, 375 U.S. 922 (1963). That A&P did 
not lower the price it charged consumers and that Borden did 
not immediately lower the price it charged its purchasers 
“should be deemed neither surprising nor illegal." North 
Carolina v. Chas. Pfizer & Co., 384 F. Supp. 265, 284 
(E.D.N.C. 1974). Therefore, we reject complaint counsel's 
arguments and affirm Judge Hinkes' dismissal of Count III. 
V. A&P's Due Process Claim 

A&P asserts that it was denied due process of law by 
the Commission's delay in instituting these proceedings. It 
makes this claim as to all three counts. Because Counts I 
and III are dismissed, we respond to the claim only as it 
relates to Count II. 

As early as February of 1967, A&P was informed that the 
Commission had commenced an investigation of its private 


label agreement with Borden and that the purpose and scope 
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"of the investigation was to determine whether an illegal 


price discrimination in violation of the Robinson-Patman 
Act and the Federal Trade Commission Act had occurred (See 
Affidavit of Richard A. Palewicz attached to Complaint Counsel's 
Answer to A&P's Motion to Dismiss, Oct. 20, 1972). At that 
point, less than 1 1/2 years after the agreement and less 
than 9 months after the renewed inducement, see note 27 supra, 
A&P was on notice of possible litigation, especially with 
regard to the Robinson~Patman Act. 42/ If A&P was, in fact, 
indifferent to this possibility of litigation, the Commission 
is not at fault. Certainly, A&P's lack of concern does not 
lead us to conclude that A&P was denied due process. [In 
addition, we reiterate our position as stated in our Order 
Denying A&P's Motion to Dismiss, Jan. 19, 1973, that con- 
sidering the complexity of this case as it was presented and 
argued by complaint counsel and A&P, the time taken to 
conduct the investigation leading to the issuance of the 
complaint in 1971 was not excessive. Id. at 4. 

Because we have concluded that the delay in notifying 
A&P of the investigation and in bringing the complaint is 
not unreasonable, we do not have to reach the question of 


prejudice to conclude that A&P has not been denied due 


42/ In 1966, the Justice Denartment initiated an investigation 
of the agreement to ascertain whether the agreement violated 
the order issued against Borden for discriminations in favor 

of A&P and Jewel Tea Company (Complaint Counsel's Answer at 3, 
October 20, 1972). 
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process. 43/ United States v. Wilson, 357 F. Supp. 619, 620 
(E.D. Pa. 1973); see United States v. Marion, 404 U.8. 307, 
324 (1971). However, because we invited A&P to renew this 
argument (Order at 5, Jan. 19, 1973), we address it now. 


We agree with Judge Hinkes (I.D. 213) that any prejudice that 


ee ene a ater eee ee Oe Saal as 


A&P has suffered from the passage of time is minimal and no 
more than that suffered by complaint counsel. Therefore, 
we reject A&P's claims. 
VI. The Remedy 

Since we have decided to dismiss Counts I and III, the 


final order refers only to the Count II violaticn. We have 


+! te 


made three substantive changes in Judge Hinkes' order. First, 
the order states that in the future A&P has the burden of 

going forward with the meeting competition defense. Of 

course, this provision comes into effect only when A&P knows 

or has reason to know that prices offered to it are lower 

than those offered to others. We believe that such a 

requirement is not inconsistent with Automatic Canteen Co. v. 
FTC, supra, 346 U.S. at 79 n. 23. See American Motor Specialties 
Co., 55 F.T.C. 1430, 1466-67 (1959), aff'd, 278 F.2d 225 


(2a Cir.), cert. denied, 364 U.S. 884 (1960). 44/ As 


43/ It should be noted that the cases defining unreasonable 
delay cited by A&P are criminal cases where, unlike the 
Situation in an FTC proceeding, the Sixth Amendment and 

other restrictive procedures and safequards are applicable. 
See, e.g., Genuine Parts Co. v. FTC, 445 F.2d 1382, 1387-1388 
(Sth Cir. 1571); United States v. Roundtree, 420 F.2d 845, 
O52 (Sth Cir. 1969). = core renaeny 


44/ The Court in Mid-South Distributors v. FTC, supra, 287 
F.2d at 517, stated that the Commission has the burden of 
going forward with evidence to show that the buyer knew that 


wd hu {footnote continucd on 
next page] 
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demonstrated in this case, evidence that the seller's offer 


was made to meet a competing seller's offer is more readily 


available to the buyer than to the seller. Also, this new 


Provision is not only reasonably related to the unlawful 


Practice found to exist, see FTC v. Colgate-Palmolive Co., 
380 U.S. 374, 394-95 (1965); FTC v. National Lead Co., 352 


U.S. 419, 429 (1957), but is, in fact, directly related. 
Borden stated explicitly that it was relying on the meeting 
competition defense to justify the price it quoted to A&P. 
A&P knew that Borden had, in fact, beaten the competitive 
offer yet did not communicate this to Borden. If it had, 
Borden might very well have withdrawn its bid. See Kroger 
Co. v. FTC, supra, 438 F.2d at 1376-77. We believe that this 
Provision will render it substantially less likely that A&P 
will violate the Robinson-Patman Act in the future. 

Second, the order requires A&P to distribute a copy 
thereof to A&P's suppliers of milk and other dairy products 
as well as to all of its operating divisions. By so doing, 


A&P will make suppliers aware that A&P is subject to an 
Order that prohibits it from violating the Robinson-Patman 


Act. The notification requirement is also related to the 


er a eee ERE 
44/ (Cont'd) 


the seller could not assert the meeting competition defense. 
Although we are not convinced that complaint counsel have this 
burden, we note that they assumed it and sustained it in 

this case. 


Of course, the Commission can “forbid acts lawful in them- 
selves . .. for] compel affirmative acts of compliance” to 
restore and rehabilitate competitive conditions. 
Co., 65 F.T.C. 1163, 1216 (1964); 
- 374, 394-95 (1965). 
Burden is more Stringent than that descr 
Distributors, it can be im 
ommission's remedial ers. 
343 U.S. 470, 473 (195 . 4s 
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unlawful practice. See FTC v. Colgate-Palmolive Co., supra; 
FTC v. National Lead Co., supra. The Robinson-Patman Act 
was enacted in large part to prohibit large buyers, especially 
chain stores, from using their purchasing power to pressure 
suppliers into granting unfair discounts. See, e.g., H.R. 
Rep. No. 2287, 74th Cong. 2nd Sess. 3 (1936); 80 Cong. Rec. 
6621, 7324, 7887, 8104 (1936). The courts have also emphasized 
the need to prohibit pressure tactics from large buyers. 
E.g-, FTC v. Henry Broch & Co., 363 U.S. 166, 168 (1960). 
The record in this case shows A&P exerted such pressure on 
Borden. Suppliers should be made aware that if A&P exerts 
similar pressure on them, such a practice is illegal. 
Third, the wording of the cost justification proviso is 
- changed to make it consistent with the holding in Automatic 
Canteen Co. v. FIC, supra, 346 U.S. at 74. 45/ Complaint 
counsel object to the wording of the proviso because it does 
not place upon A&P the burden of going forward with the cost 
justification defense. Pursuant to Automatic Canteen, id. 
at 79, we find that eixher the seller or complaint counsel 
(if the Commission has brought a Section 2(f) complaint) 
must retain this burden because both are better akb'= to 


develop the relevant information than is the buyer. 


45/ We concur with the Court in Mid-South Distributors v. 
FTc, supra, 287 F.2d at 520, that the Automatic Canteen 
Gourt’s use of double negatives is “awkward. Nevertheless, 
we believe that such use conceivably makes the standard more 
restrictive than the positive approach, and therefore, we 
have decided to retain it in this order. 
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A&P objects to the order because it is nationwide in 
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scope. We see no injustice in making the order nationwide. 
In finding the nationwide order appropriate, we have con- 
sidered the frequency and duration of the violations, the 
business and competitive history of A&P, and the likelihood 
that A&P knew that it was violating the Robinson-Patman Act. 
See Joseph A. Kaplan & Sons, Inc. v. FIC, 347 F.2d 785, 789 
(0.C. Cir. 1968). A&P's private label contract was the 
result of a nationwide program. It was initiated and super- 
vised by A&P's New York dairy headquarters. This specific 
aspect of the nationwide program covered more than 200 A&P 
Stores located in Indiana and Illinois, lasted for more than 
six years, and resulted in substantial discriminations 
against competitors of A&P. The purpose of A&P's program 
was to increase its gross margin on milk products, an extremely 
important line, and thus to improve its overall gross profit 
vosition. 

Complaint counsel object to the order because it does 
not include all products purchased by A&P for resale. 
Although we find some merit in the position that the conduct 
challenged in this case related to A&P's entire business and 
that A&P could conceivably evade the order by turning its 
attention to other products, we cannot ignore the realities 
of the kinds of negotiations that go on with respect to a 
company with thousands of stores dealing in tens of thousands 
of products. We also note that only A&P's dairy headquarters 


was involved in this contract. Although we believe that an 
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_€1l1 products order could be enforced, see FTC v. Ruberoid 

Co., supra, 343 U.S. at 473; Jacob Siegel Co. v. FIC, 327 

U.S. 608, 611 (1946); Foremost Dairies, Inc. v. FTC, supra, 

. 348 F.2d at 681-82, we have decided to exercise our discretion 
and limit the order to milk and other dairy products. 

We reject A&P's claim that "it is impossible to infer 
that, unless an ordemis entered, A&P will hereafter engage 
in the conduct alleged in the Complaint." (Appeal at 71). 

As noted, the purpose of A&P's program was simply to increase 
its geces margin on milk and other dairy products and thereby 


to improve its overall gross profit position. If merchandising 


methods now being relied upon by A&P to increase revenues 


fail, A&P might very well again feel the need to pressure 
small dairies to give A&P an unlawful discount and thereby 
increase its gross profits. a 
We also reject the contention that this case is stale. 
Cf. Columbia Broadcasting System, Inc. v. FTC, 414 F.2d 974, 
981-82 (7th Cir. 1969), cert. denied, 397 U.S. 907 (1970). 
In fact, A&P did not terminate its velekionikis with Borden 
until 1972, four months after issuance of the complaint and 
five years after commencement of the investigation. 46/ The 


dairy and retail food industries have not drastically changed 


in the last few years. 


46/ A&P states that it terminated arrangements with Borden 
Because it was offered lower prices by other dairy suppliers 
(Appeal at ln. 2). 
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Finally, we note that, although not specifically 


mentioned in the order, A&P is still entitled to all statutory 


defenses in any subsequent action enforcing the order. See 


FTC v. Henry Broch & Co., 368 U.S. 360, 366-67 (1962); FTC 


v. Ruberoid Co., supra, 343 U.S. at 475-76. 
Thus, for the foregoing reasons, we find that A&P 
violated Section 2(f) of the Robinson-Patman Act. We, 


therefore, enter the appended order. 


April 29, 1976 
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i833 The: hearing will We in order. 
Mx. Costifing, you nay caliyour next witness. 
I call Hazry L. Archer to the stend 


fas the Comnission witness this afterncon. 


UARRY L. ARCHER was thereupo: culled as a witness 
HII. HK {for the Coraission ard, having baon Guiy sworn, testified as 
fcllows: 
JUDMGE WENKZS: Your full neme, please. 
‘sis WETNESS: Harry lh. Arcner. 
de Ot oie, 4 LDIPACT HAAMLNALCION 


S 


Will you state your home address {or che record? 


& 
331 Country Clb Brive, Fox 3533, Temiesta, Florida. 


Kr, are you presently cuplcyed, sir? 
am not. 
when yor ware’ last ermrployad, sic, what was tha name of 
Cuployer? 
Taz Rorden Coaparny. 
and when did you lezve the Borden Coiuspany, cir? What year? 
January, 19638. es 


e 


“Re ths time you left the Borden Ceapw) . sir, what was 


oo] 


tittle there? 


= 


ftsas Viee Chatzwan of the Board. 
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1Q And waa were your cesponuibilities, six, 2€ you could 


give us venexaL Gezscciption ia that pocitlon? 


é 


‘ak Primerily aGninisteativa vesponsibilities to our seal. 


estate holdings and our building in New Yor and chat sort of 


somet 


ow long @id you hold thet position, six? 
Approxiiaately a year end a half. 
So you assumed that postision sometime in 1966? 
That is right. Ho. 1967. ! 
1967. 
Yes. 
And when you assuead that position, sis, whet was your 
ferior title? 
Executive Vice-President. 
that ware your dues as Executive Vice-President, six? 
A I had tha secponsinility of our ii1k and ice cream divioion 
our feods Aivision, and our Cenodian oparations. 
Yow Long 4i@ you sexve in that cupacity? 
Approuimately vhrea years 
Priow to chat position whet other position dié you hold? 
I was Prevident of tha nilk and ice cream division. 
Want ware your x26 ilities in that: capacity, sir? 
I hud the verponsibility cf all ovr mii.k and ice cream 
at Lois throrqghout che U.S. 


You lets that covition when? 
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QI think coecually it was Septerber of 1665. Y earlier 
stated 1967, tut ¢ think I was elected to that ir 19€6, 
Eegptenbar 


When were you President of the ice cress: division, between 


WwAat ycoars? 

In 16960 througa 1563. 

And in 1963 you became Exceutive Vice-President? 
Right. 


Who repleced you vhen you left the position as President 


, B. Pentz. 
Is he aiso Kacwn ag Jack B. Pent2? 
That is xicght. 


Bid you kave any title pricy to 1960 with the Borden 


Q 
Company? 


Yes. Prioc to that I was Gaueral Maz.ager of the ice 
ssistant to the President of the ice creuvin 
was about it. 2 came to New York in 1951. 


in. the pesition that you lust described 


A assisted the vice-president who had: the tctal responsi 
hilicy of our ice crenm divisioa,. » 
2 Low you stated that whon you left the presidancy of the 

milk and ica crea divlslon thet: you waxe seplaced by Mz. Jack 


Lents? 
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A Right. 
Q When he sapleccd you do you know whet. his responsibilities 
waxe? 
A Yes. Ha had the sane responsibilities that I have co indi- 
lcated, the xegponsioility of the milk and ice crex1 epesakions 
throughout che 9.5. 

So his cespousibilicies xexe similer to yours? 

Identical. 

Kow when you sacved in these verlous positions, six, for 
Borden, whac was your business adéress? 

Well, from 1952 on it was 350 badiscr. Avenu2. The prior 
jseven years I was du Fi veh. The prices seven years in 

7 cntil 1939 £ was in South Bead, 

Indiana. 

Now ven told us that up until approxivately 1963 you vere 

Sdent of the Mi2k and Ice Cream Division? 2 

You, that is right. 

Conlé vou describe for us che etructruxe and organizazion of 
the Borden MILK Iea Grean Division thea yeu headed it, eic? 


2 Yeo. Ih was made up of ton, ox eleven, or twelve 


divisions and disixicts throwsheut the United States. We had 


cperations in precticslly all garts of che United States exctpt- 
ing.the Northwast; ané cach of those divisions or districts are 
headed by eithoxs a distrie: chaizman or a president of the 


division, and it wes thels xospensibllity to xeés me inf 
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Q Dic oxrdea at ichat Cime owm, operate, and maintain 
Hdietxibution Gzpets throughout the United States Jor the 
distribution and delivery of nilk? 

Yes. 

Do yeu know about how many there woxe of thoue? 

No, I don't. 

Can you give us aa order of magaituds, sciie sort of an 
appreximaticn? 

1A % would only be a guess on my part at this time. I 

presume that trece was probahbiy 100. 

71 HQ Ané the Milk and Ice Crean Division where you ware 

12 ' President, and latex when you ware Bxecurive Vice Presidant, cid 
13 |, Borden carry a relatively fvull line of milk products ths spughout 
14 li Givisio:ns througheut the country? 

15 iA Yes, 


16 Me. Axchoc, you stated pyeviously that you did have 


17 aie with officials of the Chiczeyo Central District both ia 


ed 


18 || yeur position as Prasident of the Milk aad Ice Cresm Division, 


19 |iane Latarc on tn your position at Evcautivea Vice-President 
because of a Srenviticnal phase. 
A Right. 
Did there cowe a time fm ocsnibly 1964 when vou learnei of 
private labal negotiations golag on hatw2en Boxden and the Great 
Atlantic G&G Pacifica Yoa Company ia the Cervtral Bist:rict? 


| A Louas aviavce of that. 


1210 
Testimony of Harry Archer 


a7 


1 

ite) Now Gid you firat bocome aware o 

A think I hecame avare -- £ just don't recall tha firse 
} instance. 

OG Whe te 5 nétance that you do recall scneone 
telling you that these negotiations were taking place? 


s Well, I think x2 Was a time that Mr. Minkler informed 


& & P were consideving private label. 

Q Aud how did he do this? 

A I ain not cartain as to that, but I zvather = sspect that 

there was a letter or correspozd pestaining to it. 

Q Do you remember any correspondence dzaling with private 
as, lel'eé say dn the latter part of 1966? 

aN t can't pinpoint tha Cate. I vathex suspact that that is 

true Lf that is what you #s2 Gealing with, 


2 He. Archor, I would Like to show you Connission fxhibie 


both Mr. Pentz and mysekf thet the Chiceco Central Area of the | 
{ 
} 
| 


5A and 5B, alveady received in evidence, and I would like to ask 
| ou to p PSULBOLE we that and examine it. 

and PT would appreciate 1l¢ if in addition to cha body o£ this 
letter which is typawritten, you would also acquaint yourself 
ee th the nar au: itten necations at the top. 

| Ali — 

fe) t uouwld also like to glve you a copy, Mr. Archer, of . 
Conmlesion BHALDLt én Shreugh oC, which hes also been recsived 


sO ) evidence, AMA aK you to Leiwillavize yourself with that, 


eR 


g 


C 
eS eee 


certs 


2 , 


Nave you f£in3sncd with those, sir? 

A Yes, I think so. 

Q Do these Cocunenis which I have hinged yan, sir, refxash 
your nemory a5 to any events walch right have occarred reg 

the private label negotiations in the Latter part of 1964? 

A ‘Yell, Y @o recall, sinse rezding 

Kovenber 70, that thet mist have b2en 

peivate lebel was indiiated by cur Chicage Central people. 

mn avare orimarily heeause of what T aa reading now. TI must 

the sontents of this prior. 

Q I understand whet you ace saying, six. Does this cocumcnt 
xoatvceh your memory dn sny wv: is stions you mey have 


ker in the lattar pave of L9¢ exc receiving che-lettex 


A No, it dessn'&. At sana point in tims here -- and I an not 


at all certain thet it was with this letter or at this tine -- 


3 


Wes aware Gt the interest at headquarters of a & P, Of course, 


‘ 


ma with my contact over ¢h Mie. Herechel Snith, I conveyed 


to him ficeurcs that wera to ke a part of what was 
guing on in the lncal axvea of Chiccoo with lecal A & P officials 
and ous own ps L cai saseriba for you that 
hie axhibt ere «hat 
XY conveyed to Mr. or not. 
Iimdarstiand that, but a: seme polst in tinea, probebly in 


’ 
attcer 1964, you aid meet with Bor, Verschel Smith? 


Testimony of Harry Arther 
1078 


Yes. 2X had several peoetings 


> 


| 
| 
| 
| 


| 
| 
; 
i 
1, 
co 
| 
| 


ps Me. Sceffing. 


BR. MeXNEIBY: Excuse me, Mr. Scert « I wovld 


ust like the record to show in the answer previous to last, 


hte 


the dootnent that the witness was refering to was Comaission 
shibit 6A ané 6B, if that i3 3: oxy, aml CX 6C. 


JUDGE EINKVS: Very 


2 


eceenaed 


fe) You stated thet you met several tines with Mr. Herschel 
| 
‘Smith. who was Berschel Smith employed hy? 
The Atlantic & Pacific faa Company. 
DY you kiow what nis tisle was? 
Ye was a baver primarily, I believe, of daizy products 
the purchagiag dspartiuent. 
md you said you had several neetinys with ; 
that correct? 
Qwoee the yeurs I nad savera 
Well, sceaking particularly now of thesa private lebel 


@ 


ecotlations which emerged fou the Chicago C3 weal District, 


when was your Ziyst uzetiag ith Me. Herschel Qaitn concernzag 
this? : 
iG den*t recall. i'd © have t> wie conectiure to the 
Covicnushy £ would : that our Chicago 
sople being in? foxned by his Chicag go pzople of sheir interest 


orivate label, that our chicago people infexmed ma, and 


either suggested or usked  pousibly on my owa T took tha 
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Are you still talking sbout 16a? 

That is correct. 

¥es. 

16A and Bb? 

Yes, I would identify that as He. Pentz' narndvwriting. 

Mz. Archer, you havs 2tcted at one point thet you did have 
a meeting with Mx. Novschel Smith of 2 & Y? and that you cia 
leave something with him. Cen you vewanteer at this point anv 
usetings cubsequent to that meeting with Mr. Herschel Sith? 
A Oh, yes. I don't recall any exact meting, but I know 
that over a veriod of time that @ had wartous cor.tacts with 
Mr. Smith sbout various parts of the ecourery and our operations 
and so forth. Now, axa you re farzing spaciiieazlly to the 
Chicago gitantion? 


Q Yes, I sn. 


A I can’t wecall anything that took place after the one 


cecasion that I wentioned. 

Q After thet one neeting? 

A That is richt. 

Q Do you xemerber any disevsesicas or ayy internal consi¢er- 
ations regarding the private Lavel necatiations which might heve 
ececurred on or chout May of 1965? 

A No, I don't. 

Q Mz. Arcaur, I am geing to hend you a docusent subtitled 
deieicoine Zulibit 223 for Stenthtieation and «sk you to 


eee 
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reading cn this natorendun es to its cffect on incomes. 

Q . But it Gcesn't give you eny indspend:nt recsll of ary 
events which might nave happered 

A No, it dcesn't. 

Q You don't remember anything about $21 either, the henc- 
written notes of Mr. Peatz? 

A No, < don't. I have just indicated to you that I do 
recall -- and I couléa’t xecail the exact figures, but % know 
that Me. Ponte was quite coace med at cha’: time sg to the 
effect that might take place on the gross inceme out there 
this business was Jost. 
Q : What aid tix. Pents celi you as to the effect which it — 
have out there? 
| He seat this asmorandem over tore. That is ali I 
a 
So you do remember gatting this uemn? 


No, I don't. XT am locking et it right heze. 


I, 
a 
| 


| 
: 
| 


ALL right. 

Porsgetcing this memo for a mesent and any cf the cocureats 
you have before vou, do you rencmber eny ttiscussicas which you n Gi 
heve had chovt this time with jr. Pents in whieh you circussad 


* 
A 


effeer of the srivata leblo ne¢gotiat:.ons on the gross 
a - 


g 
‘@ 


(incom: of the Box@ean Compacy in the Chicajo Cantral District? 


Bo, i dor.'t. 


“I ct eR A AN 


po) 


reliaad you, Mr. Araier, Cormeiceion Exhibit: 42h chreugh 


Ra 


mma ae 8 we 


Bheli, 
vena ISRO 


-o oN & & m& ww 
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your Suanuaee ever discuss with “~~ A & P Representative the 
price at which AG P intended to, or would, or shoulda sell 
private abel products cut-of—stcore in the Caicago area? 

A Ro, sir, nover. 

Q Was there ever on Giscussion durin: that time paricd, 
either in your presence,or as far as you knew, concerning the 
price at which A & P would sell Borden Jibel products cut-of- 
store in the Chicago area? , 


A No, sir. 
Q Again, using tha fali of 1964 a3 a reference point, Mr. 
Archer, G@id you or did any Borden Representative in your pres- 


ence ever Gisaiss with A & P the fact th. Borden would not or 


{jj 444 not intend to pass on at the wholesale level to customers, 


other than AG ? price reductions, sinailar to the reductions 


granted to A & P? 


A- Would you repbat that question so that E can under stand 


it? 


‘(the xecerd was read by the rerorter as followss 

"Qaastion: Again, using the fall of 1964 as a refer- 
ence point, Mr. Archer, aia you or did any Borden Representative 
ia your proseace ever &isouss with A & P the fact that Borgen 
would not or aid not Lutein to pass on at the wholesale level | 
to custosers, other than A & P price sedustions, similar to the 
reductions granted to A & P?”) 


THE ViCiWR8Se Tie anewer ig no. 
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: MR. WHITE: That is all, Your lHicnor. 
JUDGE HINXES: Mr. McInerney. 
By Mr. McInerney: ) 
Q Mr. Archer, I believe you tolé us that you had a nunbar 
of contacts with Nerechal saith with respect to selling Borden 
preducts to 2 & P in varicus parts of tho ee at varicas 
times, is that correct? 


A Yes, thet is right. 


Q To the kest of your knowledga, apart: from whatever may. 
have happencd in Chicaga, can ‘you recall any situation, with 
ithe possibla exception of Chicago, in which A & ? gave ee 
an opportunity to rebid or resubmit a qucte to A & P after 

A & P had received coupatitive offers? 


A No. 


Q ° Inscfar ase you ara aware, Would A & ° expect Borden to 


quote its best price the first time, and in other words, not 


give Borden -~- . 


UR. SOZPPING: Youx Eonor, % will object to that ques 
tion. He seid "would expect. * t éhink that is asking the wit~ 
ress to make a guess. I think he shovid ask hin what the prac- 


tice was. 


MR. MeXNERIEY: I em talking about a ccarse of 
} dealings. 


OUSGE NXERES: Ask hin with respect to a course of 
dealings. Ask him what the practica oz policy wes, of suacthing 


& 


t 
3 
F 
| 


sciatica encmiiniaa nes weeciaenmeditnen ein died Heat aac 
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| of that sort. Ms is 1083 
By Mr. McInerney: | : 
Q In geacral, wasn't it the practice of A & B that Borden 
would only be able to submit one prica exd would not got zB 
Gecond bite at the apple if that price vas not a competitive 
ore? : , 
A Yas, I think you are rtine, Fleare: keep in radad though 
that you are asking -- I would vine to withdraw my answer. : 
You are spoaking of two difZerent levele of xospoasibility, and 
this =~ at the New York ‘level; Wwe just cidn't have that type of 
couversation, so that any response to yotr diract qusotion that 


I give you vould have te ba at our local level, and I could onl; : 


‘ 
i 
ait 
; 
ae | 
: 
: 
‘ 
i 
a 
eS 
a 
; 
te 
ES 
iS 
¥ 
+ 
f. 
bs 
Hes 


deal with the policy that we have in our own company. 


Q Iam just acking you as a general metter and as matter of 


practice, Mx. Archer, waan’t this goneorally A & P's prectice? 
% 


Serer eT Te 


A Yes, that is right. 


oR hn 


Q And insofar. aS you are aware, with the possible execjtion 
of Chicego, that was reqularly Zollowed? 
A That is right. : 
Q You aia have come discussion with xr. Hecechet Smith - 
correst me if I am wrong -- with respect to private label miik 
in New York prior to tho adveat of this Chicago negotiation? 
a Yea, indirectly. 

4 Q Do you recali that Sosden made an offer for private Lebel 


milk to A & 2 for tho dew ‘fork area? 


Testimony of Harry L. ,Archer 

1084 ' 
A Yes, I know that it was sit 
Q And do you recall that the shes cuoted in New York wag - 
aeed on the price of raw wilk plus cov.tainar costs, provessing| | a 
cherces, and delivery charges? 
A I am not aware of the detail on it. 
Q in the hope of refreshing your resol lecit:ion, although the 
accumont has basa admitted in evidszce, I would ‘ike to show 
you Comaission Exibit 23-A, the bottea of te page, and I 
would like to ask you to recé a Pperegraph ccumencing *exemina- : 
tion of similar costs in Metropolitan New York." , 

If you would just read that one paregraph down tou the end 7 


of the quotzetion. 


My questica is, BAX whether veading that helps to refresh 


your recoliestion that there ware prices quoted in New Yosk 
based on the price of raw milk plus a coatainer cost, processing 
charge, and dolivery charge? 

A Ho, it really heath. 

Q Do you knew in dienes what the spread betwaen the price 
of raw milk and the price that Borden charged A & P for the 
private Zabel miik in Now York was? a 

a No, I am not temi lier with that ficure. 

Q Do you know vhether the price of xew milk in Now ‘York was 
sower or higher than in piitieees in 1964 and 19652 


A I can’t tell you toht. 


Q With respect to the private Jabal offer in Chicage, did you 


oc f2N ff & om © W 
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or did anyoaa in your presence tell Mr. Smith or enyons fron 
A&G P that tha privete label prices beizg offered to A & 2 in . 
Chicago ware not cost justizicd? 


A XI em not avare f that. 


Q Did you or aid anyone in your presense tell Herschel smith 


Of anyone from A & P that the private label prices being offereg 


to A & P in Chicago would not be made available to others on 
proportionately equal terns? 


A I am not avare of that, 


Q Do you recall discussing the subject of availability of 


those pricee to others with Herschel Sini:th? 


‘A’ Never. 


Q Do you recall a Ciscuseion with Mr. Suith concerning the 
final quotation that wag auboiited to A i P in early October, 


1965? I believe the record shows the Gate is avproxinautely : 
Ostcber 1, 1865. 


A I had no conversation with Mevschel Suith with reference 


had that. 


Q without pinpoint chins tne Sait date, okies ao: you recezil 


any conversation with hina at around that time, perhaps after 


that tine, with respect to this private label quotation in 


Chicago? 
A No, no, I do not. 
Q Do you belicue that Borschol Seith o: anyono from A & F 


misroeorasonted anything to you, om to anyone fsom Borden during 


~ ODT Tg ET Wa a ee 
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these negotiaticas for private label milk in Chicago? 

A I can only aaswer a portion of your question. I cen say 
with all candor and honesty that Mr. Smitth never did to ma. 

It would be Just rare cenjesture on my part to anower the latter 
part of this question. 


rr Ss only asizing you ali of these questions, sit, ‘aineofar 


as you are arvare. ‘ 
A All zight. I am not aware. a i 
.Q Do you know wether Borden mads private label: milk offers 


to other custaners in Chicago,othez than A G P, in 1964 oz; 


ahah. etna a Ainlein inae 2 al ae dee S adeitae wh ot Ae tan We 


‘ 


weep ee 


horeafter? 

A . “y beliave the record will shew Case they did. 
Q Ani were the prices quoted to the pene private lzbel cus~ 
tmears cimilar to es quoted to A & B? 

A X en not aware of that. 

Q. £Yeu have no knowvlefige either way? 

A Ko. oe 

Q ir, you have been shown @ number “of notes which you iden= 


Pemt2 


tiica as being in tha handwriting of Mr. Heats, ‘and which appes 
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to be fran tha desk pad et we. Pag As to sevaral of them, 
| you said chat that was the fixst time you had ever sacn them. 
Se Ky bie in, do you wecall having seen ‘any of these hand- 
uxitten notes before? 
A No, I don't, unless mr initials app2ared on them. if you 


would go back ovae them acd Link my Anitials chere, I wold have 
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to agree that I had some knowledge of it. la passing at the time 
but if ny initials aia not appear there, I would have to say 
that I aia not recahl ever seeing any of trem. 
r) ; AS a general practice, unless your initials appeared az a 
recipient of the note, is that the idea? 
A That is what I am trying to say. 
Q In other vords, the fact that Hr. Peats may have writton 


a note “= I doa't Reve it in frout of me -- that HLA. did some- 


thing with R.S., that would not be an: exaixsie of where you might 


have seea the nots? 


A That is right. 


Q Apart frem the instance you Kave deac::ibed, would you have |, 


any detestent recollection of having re:eived eny of these 


notes? 


A Yes, I thirk I so testified that xX dul sea several of these 


not33 Whan they were ghown ne. 
Q I was trying to do this en macse, but as I recall, the one 
that you said thet of was a typerritten mxsorandum on which you 
hed weditten the werd *agroea® or yore ati thing. 

That is xight, "agreed" and *good.* 

Is thnt the one that you are spesking of? 

That is it. : 

Ara tar eny Gthers that you can recall? 


Not thet = reeall. 


Is it possible that oa the cnes whese your initials ray 


7 ey 
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appear and have been crossed out, that Mc. Pentsz was writing 


to himself oe : Z 

ER. SORPPING: I am going to cbiject to that Your 
Honor. Ho said "is it possible?" I think we should find ‘cut 
what tho usual course of practice is, not is it possible. 

USGS HINES: I would have to sustain that objection 
The answer would not have any probitiva velus, because I think 
evarything iz possible. 
By Mr. MoInerneay: 
Q Me. Frehcr, wexo any of the handwritten notes that we are 
spoaking of, which ore entirely hsndwritten notes from the cal 
dar pad of Mr. Pents appsrently, did you instruct Mz. Pentsz to 
propara any of those? 3 
A No, I €id not. Me 
Q Mr. Archar, I would like to show you two letters dated 
October 1, 1965, which have been marked reepectively RA and PX-% 
ard RA cond Px-3. . Would wos piease look at those? 
wr 8 Does this nean this was attached? | 
Q Yes, it kno been testified. 
A I have unevex seen that before. 
Q you havo sever soon RA and Pi-2, which is apperently a 
Letter. Eres ur. Tear te Mr. Scobmidt, is that correct? 
A Yes, this would eppear so, 
Q But is it your soptimony that ycu haven't seen it before? 


A That ic right, I have rot sean it before. 


x 
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Have you seen similar lettaurs, lette:s sindilar to that? 

A =6pT have not... | 

Q When A & P would receive a price gr “vation from Borden, 

can you tell us whether it was ‘a practice fer Borden to give 

A & P some kind of a letter ok “Seeurance as to the legality of 

the prices thet Borden was offectng A & PT 


A Yes, I believe that it wes, and I think that it was 8e 


written or typed on the prosozai. I balicve that I am correct 


-in that. 


Q Ane is the kind of essaxance thet yeu were just speaking 
of an ansurance similar to & contained in RA and PxX-2? 
A I can’t testify --- 

oe 8 QEFING: Your etenis % tmst object to that. He 
has alresdy testificai hae has nsvac seen thesas letters befors 
quite mnEMELOnT eis : | 

JUDGE HREES: I qill overxule the objection. Let 
the witness answer. Is the asscxance tha smac type that this 
letter -<- ok , 

HR. NcInen “SEY: Or sinitar, ¥ Your Honor. : 

THE WISKEDS Yes, 3 think I woald respund in the 
affixmative to that. I oniaiiines that there were some instancas 
of Stata lave that would chengo the word4iyy in sone fashion, 
but I G2 not sure of that eftker. 


By Me. Noalnerneys 


Q DLA you ever advise Mr. Gicdth that povden's privats libel 


mica mameenenama Aa 


ee nee 
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Seer eeete mee eg ene oem so 


Seem Le, 


Ei quotation in Chicago was made for the purpese of mesting compa- 
21} tition and would not be made available to others? 
SHA I nover dia that. 
4a Did you ever have a digzcuseicn with mb:. Suith about tha 
5 jl Weodstoak slart, the new pliant tuat Borden hod constructed in 
6 f Woodstock, ZLLinsis? ; 7 
FHA I don’t xecall speciiicaliv, but that Yoodstceck plant was, 
8 ii of course, a matter of record and a part o2 very promineat news 
8 in the dsiry magazives, and so forth, and 30 forth, and 
t0 })} Herachel was intereeted ta thet sort of thing, because thoy war 
ti || thinking of ecue processing plants of thei: owns; so coacoivably- 
12 yes, bute to tra beat of ny knowledge, Ne : 

oO is % Za 1954 and 1965, hes Gid not have os processing plants 


14 of their own, is that correct? 
bi i is || A The Tea Company? : 


1G Q Yes. 


ITA You ara speaking of nidk? They hee an Sconxains plant in 
. Wizcens’ , but no milk to my InewLedge. Wo, I don't believe 30. 
19 Q &% «aaion Counsad showed you @ decuusnt which has beon 
20 |] marked Commission Exhibit 7K, aod i beoracinke. of GOUrBe, 


2j jj that you won't renarber the numbers, but that xcferred to the 


22 |] Weodstock plant as thea Largest end most modern in the world. 
2 23 }j Ras Chet well known at that time in 2964 an? 15652 | 
24 ER. SOEVPING: Your Sonor, I am gaing to object to 
O vy || that because £ taink that is a “than did you lest neat your wife? 


re 
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HR. SOLevVENG: Ro fuxthexs redirect, Your Eonox. 


i have a few wore cucostious, Your Eonex 


i i felueus =| 
Tem trying me £ind an Exhibit. 

A : By Liz. Whites 
io M2. Recher, Gid AG P budld a milk processiag ple 


<n neh th ACER AL tt ni a ene 


| fo its stores in Pennsyi-vande? 
You say @id they? 
%ase 
Yos, they did. 
Do you lasw about whon they announued that they ware going 
to bulie thei: plant? 
A No, IT can’t tet you thak. 
ir. Roker; : ow you Comilenion Nahibit 159-2, ond x 
isact your att seation to tha tne down Za the righthand coraer 
ous "these prices." Can you re ad vha‘s? 
peices ora avoid leble to ali on @ po noonoeaences aly 
ecual re 
Was. You ware acked by Mr. Melnerney whother you had ever 
20 RR and 2X-3, i balicve it is. 


the xichnt nonbor? 


By il. thitces 


ex:jeaga you had referenea to, sir? 


1, UFLIS: Sheu you. ‘Shat is all. 


see" 
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MR. CUKNIN: Objection. your Honor. This is 


CUMULatiVe tertimony. de had this tostjuony from the 


witness who was called last week, who told us about the 


practice and his experience, and we were told this witness 
was going to be called for the purpose of identifying 
contracts. 

MR. STONE? I. will withdraw the contract. 

JUDGE HINKES: The question has been withdrawn. 
BY MR. STONE: 

Q HOW many Gays dié Bowman deliver milk to stores in 
the Lake and Porter Counties? 

MR. CURNIN: Objection, your Honor. 

MR. STONE: This witness' summary states he will 
testify as to ith distribution and days of celivery in 
Lake anc Porter Counties. The fact that he is going to 
testify about other matters does not make this the subject 
of his witness summary inadmissible. 

MR. CURNIN: I object to this testimony as 
cumulative. It is a lengthy recore as it is. 

JUOGE HINKES: JI don't know how many other 
witnesses coverec this particular aspect of the case. I 
don't think a second witness is necessarily objectionable 
on the basis of being cumulative. If it went on much 
further perhaps we could entertain an objection, but at 


this pointe no. I will allow the questioning to continue. 


beg 


REPELS PSOE VE LA POLE BE LO LEED LE LL BOLLE 
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Yes. 
I think it is 278, 299 and 300. 

Wak cick Suaeseainl an negotiated considered pact 
of the total wage package as paid to the drivers? 

MR. STONE: I object to the fors of the question, 
your Honor. 

MRe CURNIN: I will withdraw the question. 
BY MR. CURNIN: 
Q Pursuant to the terms of these agreements, the 
wholesale drivers were paid both a salary and a commission? 
A Right. 
Q In addition, they received other ronetary benefits, 
did they not, such as health plans and the likes which 
vere considered part of the benefits to be negotiated and 
hopefully obtained on their behalf? 
A Yes. 
Q These tenefits that were obtained, and I am talking 
now in‘terms of monetary benefits, both the commission 
and the salary and these other benefits, wage and health 
plans and the like, were they consicered as part of the 
total monetary package that the union ¢rivers would receive? 
A Yes. 
Q Did these agreements provide there would be a linit 


on the agpotnt of total compensation that could be received 


by union drivers who were working on wholesale? 


Bee 


Fs RAS MIR DAY TRE A SON ITE Be NTE. 


Testimony of Robert Barnes 
” See 
MR. SCHAEFER: Pardon me, your-Honor, could 
iwe have that answer reread 
JUDGE HINKES: Certainly. 
(Question read.) 
i By Mr. Palewicz2: 


To the best of your knowledge, Mr. Barnes, can 


you ever recall A & P ever leading off on a price 


| 
| 
i 
s| 
| 
| 
eed 
Bi 
v 
' 


Sof the two periods mentioned? 


! reduction on milk in the Hammond area durirs either 
1 
al. 
y 


Not to my knowledge. 

In the conduct of your business, Mr. Barnes, how 
i! important is purchase price to your company -- *o your 

18 | store in relation to your ability to compete? 

val MR. CURNIN: Objection, your Honor, unless 

lle *re talking about milk and dairy products. 

ra MR. SCHAEFER: Same objection. 

w MR. CURNIN: Also, your Honor, I think it's 

| 


to 


li this witness' testimony that he is involved in the 
“Yo purohasing of meate only. 

JUDGE HINKES: No, I*1l overrule the objection. 
iZ'LL let the witness answer. 

Within your knowledge, how important is the 
cea price? 


WUE WIUYNESS: Within my knowledye, well, 


pratty impoctant, because it determines what -- 
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MRS. URLAUB: Could you please epee up?, 
THE WITNESS: I said fairly important because 
it determines what you can sell the product for and 
4iithe amount of profit you'll make off it.. 
By Mr. Paleowicz: 
Siig Do you consider discounts or rebates of one or two 
7 \\percent on ie sedbeds to be important? 
Sia Yes. 
allo Why do you consider them important? 


10 ta Tt*s just that: much added profit for us that we 


i é@ make. 


Mx. Barnes, how important is milk to your store 


eon 
It’s one of your leading -- leading things. 
JUDGE HINKES: Try ae speak up a little. 
THE WITNESS: I'm sorry. It’s one of your 


wh earetens things in the store. People are conscious 


1 jos milk. 
IS ny Mr. Palewioz:' 
“3 to Are there any other reasons besides being one of 


: a we leading things in the store why milk is important 


22 Neg your operation? 


As a Grawing power, that’s all. 
Now, when you eay “Drawing power", what do you mean? 


oe ae ied you*zre competively paiewes to -~- the people 


it 
! 1096 Testimony of Robert ‘Barnes 

dre buy milk at your store, and they’21 come in to 
’ { 

m pick up the milk, they might buy other stuff. 


dia Axa discounts and rebates on milk and dairy 


‘| products important to your operation? 


re | 
a 
‘ 


Fits Pccause it helps determine how low we can be with 
1} 
§ jour price. 


Yes. 


Yihy are they important? 


allo Mr. Barnes, axe you familiar with the term "Leader" 


id used in grocery merchandising? 


Yes. 
What does it mean? 
It's an item that will be priced low to help draw 
| exe people bia obek ded, 
Was milk somet:imes used as a leader in your market 
2a curing the tine periods mentioned? 
Yes. 
Did you ever use milk as a leader? 


Yas e 


Ducing the perjods October, '66 through March, '67, 


Yes. 
Mow did you become familia? 


Dad and I wont. together on it, 


#e€ 


3056 
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MRe PALEWICZ: All right. I'll reread the ~ 


2} Question for the record. 


we Palewicz: 


. Mr. Batnos, how were you billed by the Borden 
corpany during the periods October, '66 through March, 


1367, ani June, '69 through November, ‘69 on milk and 


Weekly. 
During the stated periods, did you receive any 
Peebates or discounts from the Borden company off of 
tha invoice price on milk and dairy product:n? 
Yes. 
What: was the nature of the rebates or discounts? 
It was a percentage rebate on the purchases for 
the month. 
How often were they paid? 
Mont:hly. 
Now were they paid? 
" By check. 
When would a rebate for a particular month ba mado? 
Shortly after the and of tha month. 
Did you receive more than one rebate cheek per monta 
SF Hon milk end dairy products? 


W Oe 


Did you also purchase lee cream from the Borden 


on Oo oO & Oo DO 


13 | 


ws 
a) 
“7 


ol 


‘ 
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company during the periods mentioned? 
3 
A Yes. 
Q Mr. Barnes , did you receive any loans fron. the 
Eorden company during either of tie periods October, 


*6S through March, 1967, or June, 1969 through November, 
1969? 


A * Yes. 
Q Did you repay the loan? 
Yes. 
Did you pay interest on the loan? 
“Yes. | : 
Did you receive any equipment in connection. with 
your purchases of milk and milk products from the 
orden company during either of the stated periods? 
No. 
During the periods stated, did you receive any 
‘aiiakae aids from Borden? 
‘Yes. 
And what king of promotional aids did you receive? 
Advarsticement. : oe 
What type of edvertisements were thasa? 


Poster, what have you, shelf talk signs -= sholf 


iRe CURNIN: May I have that read back, your 


Honor? 


(Answer read.) 
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"fees 
stora during ‘she stated periods? 1099 


Six days. 
Where @id they put the milk? 
Most of it want in the cooler. Soma thay would 
|| Raul ont to the dairy case if we were low ona particular 


< item out there, 


72 Did tho Borden darivor over put milk in the daixy 
i display sase during either of the two periods? 
Not to my knowledga. 
Did the Borden drivor ever rotate milk in the 


Gairy display casa during either of these two periods? 


Not to my knowledge. 


| Bee 


oe 1 
141 00 Testimony of Robert Barnes were 
i¢ that you wore not thera and did not chsuveve what +: 


1}, Rozden driver was doing? 
‘ 


‘ On sometimes , yos. 
And sometimes you did, But most times you @i2 wi 
Pxohably about 50-50, 
Now, did the ariver rotata the stock in tho cooler? 
Yes. 
During this period of time, did you receive Special 
3 : @liverios from the Borden company? 


If we'd run out of something oF that,: would thay 


‘you pre-order your milk and dairy progucts, ox 


handled by the driver when he arrived at the 


arivex came, but Dad gave him the order. 


did you pay your, Ir Daliaeve you said a weekly 


Yes. By check, 
Wea it han@led by check? 
And was that something that was datexialned 


“as the @river areivea at the end of the weck, he'd 
" 


ol Bote up the bIAL and then the bookkeapar vou. make 


a 'a check for him? 


ha No. Wa got a statemont from Borden's, and wa 
! 
eet 
“3 gene the chaak to them. 
hi 
tj 
i! 
{ 


t 


AN A NMR ti 
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] 
Lia Did Borden ussume the risk of loss if thera was 


2; any spoilage in their products? 


Yes. 


Q You testified earlier this morning that you did 


vee advertisements and posters from the Borden 


company on their milk and dairy products, and then 
|} YOu also referred to self-talk signs. 
By that do sin: tibia point of sate display 
cards and signs and banners? 
Yes, right. Little «- the cards for on the dairy 


ii }} case and so forth. 


Right. You mount them right on the dairy case. 

Right. 

“nd during the '66-"69 perioa, were you visited 
Sy the Borden sales force, Borden representatives? 

Yes. 

And would they review with you any problems that 
you might: be having at that time? 

Yea, if we had any. : 

And might they also be bringing in some promotional 
‘material to drop off with you ana -- and so that you 
would have handy in the store? 

If they had semething, yes, that we wanted, 

In addition to this loan which you recoived from 


*'norden which made it possible fox you to open the stora, 


| , 102 Testimony si moneet Sarna 
Li} did you also have an equipment loan with Borden? 
ZA Yes. | 
+ Q And was that for the purchase of an ica croam 
| Ccoolor? ! 
5 A No, it was a frozen food suetins 
Frozen food cooler. . 
And what wes the frozen food cooler used for? 
In other words, what products were in there, siz? 
A Any of the frozen foods that were brought in. 
.t€ was not an open case. It was a walk-in 
Wy case in the back room that was used for storing 
12 | frozen foods and ica cream, 
Frozen foods and ice cream? 
If we had any surplus that didn't sit in the 


counter, we kept it there, yes. 


They would go into this walk-in cooler in the 


a Walk-in cooler, all as part of your overall asia uciasig 


aS the Borden company in regard -~ in addition to 


“SWehose, & “ao your purchase of milk and dairy products? 


red i 
thay wexa two differant timas. ‘The Loan was givon 


jj fisst , und then a while avtor we wore in, wo purchased 
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the cabinet through them, : : 
2h Q Right. But that was all and parcel of your 
overall dealings with the Borden company? 
4iia Yes. 
fi Q Did you purchase an ongoing business, sir, or 
6 || was the business: closed at the time you purchased it 
7}/ in July of -- 
SHA Tt was going at the time, 
Si Q It was an ongoing business? 
" Wia Yes. 
Wie And what -- what dairies were serving the store 
‘ at “— time prior to your purchase?. 
WIA Theze was Dixie and Borden's, 
M419 And after you got the loan from Borden and opened 
Sil up the store, it wae all Borden? 


WHA Yes. 


17 11 Q And that was part of the understanding or arrangoment 


an that you had with the Borden conpany? 
IS fia Weli, it was just that we were going to take in 
<? |) their milk, that's all, and ice crean, 


fill Now, you mentioned this Dixie Dairy. 


24 


cite during this period, 66 to "69? 


Were other dairies Operating in the Hanmond 


Yes. 


Can you name them for us? 


oe 


i £ Robert Barnes eee) 
104 festimony o obe , . 3913 . 
- ¥ can*t name all of them, I know Dixie was 
operating in there. Now, the other ones, I'm not sure. 
Was Dean operating in the area? 


I’m not sure. 


That I’m not sure of, either. 


Q 
A 
Q What about Wanser? 
Q 


Can you name any of the other dairies who 
opexating in this area, sir? 
No, sir, I can't, not at that time. 
inte taw the period "66 to *69, were ei epobca caus 
by any other dairies in an effort to get you to take 
on their milk and dairy products? 
A Not that I recall, no, 
Q Would that have been something that would have 
been discussed with you, or would they have contacted , 
ee the main, your father? 
They would have santiaked both of us. 
And you don't hava any recollection of any dairias 
oming in to see you during that period of tima? 
Not that I recall, NDe 
‘Were you ever told by Borden that you. vould receive 


Avan extra discount 3£ you accepted the risk of spoilage? 


H 
min Be. 
re - . 
£4 Were you aver advised by Hoxrden during this period 
CB ie 
“SH of ima that you weuld raceive an extra discount if you 
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: : 1105 : 
- Uf] did ,the pre-ordering? ° : ; 
2 A NO ° eS | 
31 Q You mentioned Promotional allowances which you 


received from the Borden company during this period 
& 


of time. 


‘ 


Did Borden run Ercnostenas allowances on 2 


dairy sibel on almost a wookly baste during this 


period? 
i 
A I believe it was pretty close. 


Q And these weekly rebates on dairy items were 


important in the operation of your business? 


“A Well, yes, to have a promotional Stem, yes. 


8 
Cat 


Q It would help to build traffic in the store? 
A Yes. 


i) 
25 


tos 
+3 


Q Now, during the period 1966 to '69 , did the amount 
| Of the rebate that you received from the Borden 


company increase, as best you can recall? 


7 


IGA ZI thought we had -=- I thought we had a fairly 
i9 |} evea keel on our milke I'm not sure. I'd have to 


ij took at the records and find out. 


Ny Do you recall during this period of time your asking 


; Borden for an increase in the rebate payment, which 


i they then gave you? 
Could I have the dates on that pertod? 


A 
Q During the poxiod 1966, whan you opened, through 


© 


bad 


2 
2 
3 
4 


3 
8 


ee 
eter ae ere Et IAA eae ene 
ataeenaee an oSietenneonenes 
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[wee 3919 
Q nek can you wane us who, or did they all at 


various periods of time use it as a leader? 

A. Yes. : 

Q In other words, during the period '66 through 169, 
at various periods of time A & P on Sohl, National 


Cash, Buxger, Jewel, and Tittle used it as a leader? 


THA Yes, if they ... 


8 
9 
i0 
YW 


Q Thank you <- did you want to add --. 


A IZ the Burger store was oVer there at that earlier 


date, then they << 


Q They used it as a leader? 


IQA Yes, because the other store had the same price, 


13 


24.[, Q 


too. 


bia A & P's introduction of the sale of private~ 
label milk during the period of '66 through .'69 injure 


your business? 


WrhaA Not to my knowledge. 


whe 
39 


Mr. Barnes, you've mentioned this $40,000 loan 


fxom Borden. 


Were you paying off that loan throughout the 
pexiod Tune of "66 through November of '69? 
Yes, sir. 
HR. CURNIN: No further questions, your Honor. 
JUDGE HINKES: Mr. Schaefer, 
MR. SCHAEFER: Mey I ask, prior to my 


’ Fee 
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REDERECT EXAMINATION 
eer Mr. Palewics: 


3|)0 Mr. Barnes, did you or your father rotate the 


4 stock in weet dairy case? 


oul I never did -~- wall, I can't say I never did, hut 
__ st of the timo he would check over the « e e 
‘I How much out of date products did you return to 
t eta Borden company? 
MR. CURNXN: If he knows, your Honor. 


MR. SCHAEFER: And with a time period, your 


MR. PALEWICZ: All right. 
Mr. Palowicz: 
During the tine periods mentioned earlier, which 
from October, '66 to March, "67 and from June, "69 
November, "69, to your knowledge, how much out of 
+7 | stato ~- out of date products did you xeturn to the 
19 || Bozden conpany? 
I have really no real idea of how much. 
During the sane periods of time mentioned, how 
‘often did you get special deliveries from the Borden 
*, comoany ? 
MR. CURNIM: Again, your llonor, if he knows « 


JUDGE HINKES: Yes. You understand -- 
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ad 


( 
v1.0 Be. Palcwicz: 
a If you know. 
| 


3} JUDGE HINKES: <= in any quostion, your 


i ae has to be based upon your personal knowloadgea or 


Si experiance. 
THE WITNESS: There wasn't but a few times, 
your Honor, that I recall that we got a special 


delivery from them. But it was available to us 1£f we 


1) | e JUDGE HINKES: Very well. 

ik j| By Mr. Palewicz: 

a) To your knowledge, and also during the stated time 
e periods, how often did the Borden salesmen call upon 
; You at the store? : 


I'd say about at least once &@ month, twice a month, 


During pene cross examination by Mr. Curnin, you 
of aes eé a ase loan for a frozen food cabinet that 
43 you received from the Bordcn company. 

Yes. 

Did you repay that loan? 

Yes. 

To the Sorden company? 

Yes. 


Did you pay interest on that loan? 


Ree 


Testimony of sawed bbceus 
ij] operations of your stores? | a 
2ja ‘Yes. : : 
3 Q Now, restricting ourselves, Mr. Barney, only to 
4|| the years 1966 through 1970, and those years only, how 
§ many stores did Model Food Center, Inc., operate? 


Sia Two. 


7| Q And can you give me the locations of each of: these 


8 || stores? 
9 | A 7440 Calumet Avenue in Hammond, Indiana, and 300 
10 | West Sibiey Boulevard, Dolton, Illinois. ; 
il | Q Now, restricting ourselves not only to the period 
12 | 1966 through 1970, but only to your Hammond store with | 
13] respect to all of our questions , during this period 
14); aid the Hammond store apenas milk from Borden's? 
15 | A Yes. 
16 | Q Ard did it purchase from Borden's from 1966 up to 
| or through part, at least , of 1970? 
18 | As Right. 
Wie At least throvgh March of 1970? 
la res. 
2} Q Now, Mr. Barney, are you familiar with the City of 
23 uamnond md the Hammond area in Indiana? | 
| Oh, yes. 
And approximately hoW many A & P stores are there 


25 | jas a total number in the Hammond area? 


pO NS NN NL ec nNRNENONNNTIIN 
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1 IA I believe there were four. 


Zo = tn the 1966-through-'70 period?. 


Sia — Right. 

4} Q And do you know where those stores were? 

S| A There wags one in Munster; one in Hessville ~- & 
Si think they call it Hessville; there was one on Homan 


7} avenue in Hammond, and one other. I can’t remember the 
6 | street right offhand, near one of the schools, near 
3 Rammond Tech High School, I believe, in kind of a 
10 shopping center, but ZI, X can't -- Sohl Street, I 
1] | believe. 

12 Schl Avenue? . 


Sohl Avenue, yes. ; 


Would that refresh your nemory? 


Yes. 
So there is one at Sohl Avenue; there is one in - 
Munster. Would that be at Ridga Road? 
18 | A Yes. : 
| One on Homan? 


Yes. 
2119 And would it refresh your memory if I told you, or 


il se I askad <-<- 


{ 
oh MR. CURNIN: Your Honor, why doesn't he just 
445 ask the witness the questions? He is refreshing the 
| memory ,and the witness hasn't indicated he has a lack 
{ 4 ' ‘ ; “ s 


* ” 


ws, 
4 
ft 
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lj of memory. 
4 
3iisy mr. Soot ting: 


JUDGE HINKES: Ask the witness. 


4} 1 Q May I refresh your memory -- 
S| 
6 


MR. CURNIN: Objection , your Honor. 
| JUDGE HINKES: There is no indication that the 

7 | witness has suffered from pate lack - memo ry » Mr. Soeffing. 
8 | MR. SOEFFPING: VYery good, your Honor. 

9 ! By Mr. Soeffings . 

10 | Q Now , Mr. Barney, does your store in Hammond, Indiana, 
11 | or aid it during the ree: I mentioned, '66 through "70 . 
12 | draw customers from the areas in which the A & P stores 
RS) | were located? | 

1 A 
15 | Q And can you give us some kind of terms of distance, 


Sure. 


36 | from approximately what distance your customers came | 

17 | from the Hamnond area? : 

18 | A Well, a aqreet percentage would have come from the 

35 | area within approximately a shteaathe radius. 

23 | Q Would many have come from any further distance tha? 
21 | that? d | : 

a2 A Yes , I would say that wes we have had enatemees from 
23 | as far as 15 or 16 miles. | 


2A} 1 Q Did A & P advertise sieuanete in ~~ Ae ee in which 
2 


J youx store in Hammond was located -- = = * 


. 
OO PEARL BA WL ALLE ee wre vee 


Testimony of Edward Barney : 
1] “ Pe ‘: a i ‘ : ee if 
3] Q =< during the period ‘66 through ee 
3 MR.-CURNIN: Your Honor, may we note a 
a} continuing objection to what I assume is a new line of 
5] questioning involving general advertising, or general 
| competition " if not limited to milk and dairy products? 
7| JUDGE HINKES: Yes, your objection is noted. 
| MR. SCHAEFER: Sane objection, your Boner, 
| if we may. 
19 JUDGE HINKES: Very well. 
1] || By Mr. Soeffings 
121 Q And how did A & P advertise? 
Wiha Hammond Times. 
14.1} Q Did you advertise in the Hammond area regularly 
15 |} in the period 1966 -- ~ | . 
1G fa * Every edie 

Through what media did you use? 

The Hammond Times. | ; 

How often did you advertise? 

MR. CURNIN: Asked and answered. 
THE WITNESS: Weekly. 

22, | By Mr. Soeffinge 
23 | Q How much did A & P advertise? 


} 
%& | A At least evary week, and I am not positive that <-<- 


71 ¢ 4 
25 | that they might have advertised more than once a week, 


T3t, 


i. 
{ 
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but I can’t be sure. 


‘ 


{ ‘ ie - ‘ 
Q Did A & P sometimes feature Po i, ia its 


advertisements? 

A Sure. 

Q Mr. Barney, did you regularly compare your prices 
with those being charged by your competitors, including 
A & P? | | 

A Always. 

How did you do so? 

Actually visit the stores. 

Of your competitors? 

Right. 

Did you use a comparison shopper service? 

No. 

Now, whan you made these price checks of your 
competitors, did your checks include the prices on 
milk and dairy products? ‘ 

A Always. 

Q Why @id you compare your prices with the price of 
your competitors on milk and dairy products? 

A It happens to be one of the more important items 

in a supermarket, and we were, alwaya wanted to be aware 
of what ather peuple were charging for these itens. 

Q To the best of your knowledge, Mr. Barney, can you 


ever recall A & P leading off on % price reduction on ... 


Testimony of Edward Barney 


| milk in the Hammond area? : a a 
MR. CURNIN: ‘Your Honor, may we have this re 

4 point of time? : 

MR. SOEFFING:— 166 through 70. 

JUDGE HINKES: Unless otherwise indicated, all 
$i] of his questions are limited to that period of time. 

| MR. CURNIN: May I have the question read ‘back? 


THE WITNESS: r do, too, because I forgot it 


(Question read.) 
THE WITNESS: May I have some qualification on 
Am I allowed to ask for some qualification? 
JU®GE HINKES: Of course. | 
ume SOBPFING: Sure. | 
The WITKESS: aoe you taliking — milk, 
ox are you talking neers products? 
By Mr. Soeffings 
I am talking milk. 
Milk as such? , 
Right. 
I am not sure. That I cannot be sure of <-~- 
You do not recall -- i: 


-- milk as such. 


There were things like half and half and cottage 
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cheese, and those kinds of things I am sure of, Milk 
specifically T am not sure of, 
Q Mr. Barney, in your opinion, did you compete with 
the A & P store or stores which you have previously 
described for us? 
A MR. CURNIN: Objection, your Honor; no 
foundation. 

MR. SOEFPING: Your Honor, the man is general 
manager of the store. 

«UDGE HINKES: The objection is overruled. 

THE WITNESS: Definitely. 
By Mr. Soeffing: 

ey What is the basis of your opinion? 
Our competiticn is every stora that is within our 

trading area. 
Q Mr. Barney , how importent is purchase price to your 


company with relation to your ability to compete? 


MR. CURNIN: Continuing objection. 


MR. SCHAEFER: Objection. 
JUDGE HINRES: The objection is overruled. 
“HR WITNESS: It's vary important. 
By Mr. Soeffing: ce | 
Q Do you consider discounts or rebates of one or two 
percent on any product to ba important? 


A Absolutely. 


I 
2 
3 
4 
5 
§ 
7 
8 
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Why -- why do you consider it important, sir? 


A Well, in the specific case of milk and dairy 


products, we happen to buy a great deal, a great volume 


of milk and dairy products; between our two stores, 

in the area of $40,000 a month, and one or two percent 
happens to be a lot of money. 

Q Of that amount, approximately how much do you 
purchase in your Hammond store per month? | 

Batween 15 and 18. 

Thousand? 

Thousand. 

Dollars? 

Yes. 

Has it been your experience in the course of your 
duties that consumers shop often for milk? i 
A Oh, yes. 

Q Are they generally familiar with milk prices? 

MR. SCHAMFER: Objaction, your Honor. 

MR. CURNIN: Objection. 

MR. SCHAHFZR: There is no foundation laid, 
no indication of whather, or how the witness han any 
information on this subject. 

JUDGE HINKES 2 Yee, you will have to establish 
the witness’ knowlodge. 


MR. SOEFYING: Be happy to, your Honor. 


oe 
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1j| By Mr. Soeffing: ee | Bo 


211 Mr. Barney, do you talk with the people who shop 
$j} in your store from time to time? 


4i}iA Yes. 


5149 And do they talk to you about prices of your 
6 |, compatitors, and your own prices? 


Zia At times, yes. 


8 Q And at times do these include the prices on milk? 


9 A Almost always. 
10 MR. SCHAEFER: Does the witness understand 

| 
11 jj the time period that we are talking about, that I would oe 


12 , JUDGE HINKES: Let's be sure. 


te ; MR. SCHAEFER: At least Complaint Counsel should. 
i4j) Use the past tense in his questioning. 


15 |; By Mr. Soeffing: 


16 | Q Have you talked with people during the period 
47 | 


1966 through 1970 on these matters? 


LOA Oh, certainly. 


wae 


19 }}Q Now, Mz. Barney, thus-has it been your experience 
AViithat the consumers shopping at your stores are generally 


et samiidar with milk prices? 


22a It has been my eXperienca, yes. 
23 oO 
24 
25 


New, you told us -~ are there any other reasons why 
jmilx is important besides the volume of purchases by | 


your cConsume7s, or your customers? 
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A 11 481, it just happens, it happens to be ‘=. if 
ran allowed an opinion, a <-- probably one of the three 
or four main items in a supermarket are our dairy 
products, our meat products, our bakery products. These 
are things that people shop regularly. 
Q M¢. Barnay, what effect would it have on your 
businesa L£ you sold milk at a price higher than that 
charged by the large corporate chains? 


Wa would soon hurt our business terrifically. 


A 
Q Ara you familiar with the term "Leader"? 


Yes. 
Q What doez 1% mean to you? 
A f& could mean one of two things, either the items 
Hthat wa advertise are a noticeably good value when we 
advertise in tha paper, which can bea considered a leader, 
or those items that we have regularly shelfed priced 
at a price that is a noticeably geod balue to a customer. 
Q And is milk sometimes vsad as a leader in the 
iHammond markets aren? , 
MR. CURNZIN: Objaction, your Honor, getting 
ere with a whole host of hypotheticals. ff ask that 
ao datarmine from this witness What, in fact, happened 
itduring this. time period. 
JUDGE HINKES: The question is whether milk. 


was a leader in this area at the time that we are 


- 


* Jt 
ig 
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speaking of. I don't know that we can get any more 
specific than that -~ or aia you have something else 
in mind? | 


MR. CURNIN: That igs not -- I did not understand 
that.to be the quastion, your Honor. 
May we have the question read 7 
JUDGE HINKES: Let's ne the question read 
back. - 
(Question read.) 


JUDGE HINKES: Now the objection once again? 


MR. CURNIN: He didn't ask him whether or not 
: 1Zilmilk was used. - ¢ 
JUDGE HINKES: Yes, that is about the only 
suagestion I might make. You might use the past tense 
| 


to indicate we are still talking of the period '65 to '70. 


16 MR. SOEFFING: No, '66, your Honor. 
17 JUDGE HINKES: ‘66 to '70. Excuse me. ven 
1g 


MR, SOEVFING: Yes, sir. Your Honor, I am 


BOLTY. 


By Mc. Soeffings 


Mr. Barney, was milk sometimes -used as a leader 


2S 4 your market arca in the period 1966 through 1970? 


3 A Yes. : | 
Ohl, 
25 


Mr. Barney, were you familiar, in your position with 


the, with Modal Food Center, Inc.'s, dairy purchasing 
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practices in the years 1966 — 19702 

A Definitely. 

Q | And did your Hammond store purchase from Borden 
only, or did it purchase fron Borden and someone else? 
A Borden and Dean. 

Q And approximately how much shelf space was devoted 
to the Borden product, and how much to the Dean product? 
A As near a souaitne: 50 percent each. 

Q How, 3ir, if you can describe for us, was Model 
Food Center, Inc., at least with regard to ite Hammond 


store, bilied by Borden? 


A : Net. 


° 


Q This is in the period June '69 through March of 
1970? : i | 

IS WA Phat was billed net. 

16 | MR. SCHAEFER: Now, your Honor, if ve. axe 

yt going to separate out the questions as to ‘69 and ‘70, 

Wi then I object to then insofar as they relate to count thre 


My vagenataneend was with respect to questions 


= about the entire period, that only the period up ‘neous 


815°°65 would relate to count three. 
| 


MR. SOEFFING: Your Honor, we understand that. 
23 


24. 
25 


JUDGE HINKES: Well, just for the record, then, 
;let's have it clear that the questions relating to the 


period '69~"70 are not applicable to count three. 


moos OF co &® OO tt ow 
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MR. SOEFPING: It is clear in ny mind, your 


JUDGE HINKES: Very weil. 
MR. SCHAEFER: Thank you, bes 
By Mr. Soeffing: 
Q Now, you state that you were billed net, and I 
agexed you if you were billed nat for the period June, 
1969, through March of 1970, to the best of your 
knowledge. 
To the best of my knowledge that is the way we 
billed in respect to the Hammond store. 
That is correat. 


Okay ® 


1 Q How, again with respegt -- and was that billing 


Oe 


a! 


{ 
H2h 


an 
“0 | 


On a, on whet kind of a basis was that billing? 
Weekly. 


Zt was done weekly. 
Now, for thn seeden October, 1966, through 
March of 1967, how was your Hammond store billed by 
Borden? ; 
To the best of ia erates it was billed on a 
net basis, plus an allowance for gallons, and specifically 


gailons, aad that Goesn*t mean gallonage, but gallon, 
{ 2 


a gation product, gallon milk product. 


S50 you received soma kind of an allowance on gallons 


1122 , Testimony of Edward — 
only? 
A Right. 
Q And on what kind of a basis was that, if you 
remember it? , 

Pour cents a gallon, I believe it was. 

Now, those om these cents off payments, how often 


they paid? 


o oc NOD RR hm BD HH ww 


And when were they paid? 


S 


A oh, product delivered this month would be paid 


pes 
aed 


next month, somewkere in the area of the 15th or 18th 


od 
fo 


of the month, or something like that. 


Q Se for example, a payment for October would probably 
be paid sometime in November? 


A In November; yes, sir. 


Q Dering these pericds did you also purchase ice 


czeam from Borden? 


A Yes, 


Q Mr. Barney , did you ever receive aay ee equipment 
from the Borden company during the years 1966 through 
1970? 7 

a2 HA 


Relative to what? We received -- we have -- wa had@ 


22! sone equipment relative to ice cream,.. 
all, 


25 Hla 


In the Hamnond stcre? 


One in each store, as the case may be. 


0 tenet ene 6 EE ee 


i See Se NT ects 9 ath 


ee Se A ee 
~ 
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1 Q Did you receive anything else in ; rere with 


2H milk for your Bamnond store? 
$i A No. 
| Q The answer ts "No"? 
RB No. | 
| Q What did you receive, if any, is ie way of 
promotional aid for your Hammond estore with regard 
to milk and dairy products? : } 
.. Well, I am not sure I understand the question as 
| to promotional aids. Could be promotional flyers, or 
this kind of stuff which was available, but which we 
seldom used, or are you referring to possibly lesser 
prices On promotional, things that we promoted? 

Now, we ~~ we did receive some things, some 
allowances, promotional allowances on things that were 
advertised in the paper. : 

Q Were these milk and dairy peedustes 
A Dairy products, not milk. 
Q Did ycu reCeive these often? 
A Assume -~ relatively every time we advertised a 
product at a lesser price than our  wegaias shelf price 
as, we had some allowances allowed us. 
al Q And in relation to your total milk and dairy products 


2411 were these advertising allowances relatively large or 


25] relatively small? 
ere 
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show the out-of-store price charged for these milk 
and dairy products? 

A No, sir, 

Q It's your testimony that you purchased both milk 
and dairy products from Borden as well as ice crean 
during this entire geriod '66 to '70? 

A I believe that is correct, 


All right, 


[o'o wow a oe -* «= 


And that an connection with the ice cream 
10 


i 
“ 


Side of it, you received equipment, and also a loan? 
A That is correct, 
And was that pert and parcel of your entire 
8 Nacaling with Borden? In other words, your purchase 
ul milk, dairy Products, and ice cream? 
No, sir, 
Why not? Was it Something separate end distinct? 


It was separate and distinct for ice crean, 


But I realize txat the equipment and the loan 
rere with velation to ice crear; my question to you, 


i8iv, hovever, ts this: Was the receipt of the loan 


the veceipt of the equipment, and in fact, the 


BY 
os “Scecipt of ice cream, part and yareel of your entire 
a 


28 Woalings with Borden? In other words, the purchase 
3) 


from Borden of milk, dairy products, and fice cream, 
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A IT am not sure I understand what I am supposed 
to answer to that question, 

I -- I am not sure what you -- what you 
really expect me to say. 

Now, not that you expect me to say anything, 
but I -- | | 
@ I don't know what you are going to say, 


Mz. Barney. 


o 8 Nt OD oO mm BO FH om 


A That is right, but I am not sure I understand 


(ent 
© 


exactly what you mean, 


Pood 
Bonnet 


Q In other words, 80 that the -- 


BS 


A We -- we bought milk and ice cream from Borden, 


wnatl 
(7) 


Q Right. 
A And in the process of buying the milk and ice 
cream we got this equipment and the loan, 

Now, other than that I can't -- I can't 
say anything else about it, 7 
Q All right, 
A I can't make something out of it that Lt isn't, 
Q No, and I don't want you to, and that answers 
my question, - : 
A Okcy. 
Q I am going to te asking you a series of ques< 
, tions ebout these tax returns, Mr. Barney, and so I 
will place them before you, 


| wee 
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A Yes. | wee 

Q In addition to her approving advertising, what — 
aia she do? ih 

A (No response.) 

Q Was she involved, for example, in any of the 
buying side of the business? 

A We most often during, for example, during our 
conversations with any dairy company, we would have 
sat Gown together, all three of us. 

Q And how many of those conversations did you have 
during the period 1966 to 1970? 

A Oh, it's hard te way. I liscen to anybody that 
wants to talk to me. 

You mean you listen to any dairy that wants to 
to you? 

fhat's right. 

And were you approached frequently by dairies -- 


Oh, certainly. 


-- during this period '66 to '70 <-- 


Yes. 

-~ for your business? 
For our business? 
Yes. 


Oh, yes. 


ee ee ee 


And did they «ffer you prices as good or better 


So @ st @& ef & @ § ww 
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than Borden's? A ie | 127° 
A Most of the time bettar, but not, not the type 
of product that I would like to sell. | 
Q And can you identify these dairies for us? . 
A No, I can't right offhand. They were nondescript, 
#Oo to speak. : 
Q But you would sit down and discuss that with the 
owners, the fact that you have vennivek an aitin from 
@ nondescript company that you wien not interested 
in carrying? 
A That*s right. 


2 ° And how many of these conversations about ‘nondescrip: : 


‘dairies did you have with the owners? 


A Tt have no idea. 

Q Prequent or infrequent? 

A I can’t call them frequent because I don't <-- I 
don't -- I don't have a visit Erom a new dairy every 


WGGK. 


a 


Q No. In fact, you had few visits from new dairies? 
A I nad relative few, yes. : 
All right. : 


One a year? | 


Oh, no, no, no. Much more than that. 


Twice a year, sir? 
No. Maybe five or six times a year. 


ke 


Ss OO Gf & & bp ow 


bend 
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“-~- or do you -- I can't be specific. 


1 
A 
Q Right. 
A 
Q 


I can give you an idea, but I can't be specific. 
If I should ask you that question for each of the 
returns in '66 -~_ rather, '67, 68, *69 and '”0, would 
your answer be the same. that ies cannot tell us how 
much of that item of expense is allocable to the 
Hammond store? 
A Not from looking at this, no, & éan't. 
Q Were you at wae time during the period 1966 to 
1970 supplied milk by a supplier other than Borden? 


A.._s'* aay 


'Q Who was your other supplier during this time 


period? 


A Well, it might have bean two, or it could have 
been just Dean. Dean for sure was one of them, and 

we might have hed Kraml, but I am not sure. 2 can't 
recall exactly wien Dean replaced Kraml. ae ss 

Q rt may hav. heen during his eackae *66 to ‘70? 

A rt could have been, but = am not positive. 

Q During the pariod °66 to *70, you had two suppliers 
in your Hammond store? 


A Right. 


Q And how much of the dairy case did they have, sir, 


the two suppliers? 


ceo non owe GO BD ww 
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A Equal. ' I 2 9: 


Q Borden had 50 percent and Dean and/or Kranml had 


50 percent? 

A Correct. 

Q Now, how did the price that you were paying Dean 
compare to the price that you were paying aoebunt 

A Lower. 

Q Dean had a lower price? 

A Un-hum. 

Q What? 

A Yes. 


Q What about the amount you obtained from Kraml?- 


-s Oh, I can’t recall it right offhand. This goes 


-- it might have not evan been there at that time. 
this covld conceivably go back ten years. 
Q When you were -- 

I am not sure. 

When you were being served by Kraml? 

Right. 

Ay.d did there come a time in 1970 when Dean 
became your sole supplier? 
A In 1970? 


Q In 1970. 


A I would cay not, becausa Borden was replaced with 


Wanser. 
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Now, there might have been a day or two days 


‘or something -- 
Q No. Well, let's -- 


A “~~ like that. 


A Well, whenever it happened. I think it was in 1970, 
April, or something like that, April 1, or whenever, 


somewhere in that -- I can't recall the specific date. 


1 
2 
g 
4 
5 Q Borden was replaced by Wanzer in 1970? 
6 
7 
& 
3 


Q You identified an A&P store in Munster, Indiana, 
as having been a store that was in or near your store, 
and is that the one on Ridge Street? 

Ridge Road. 

Ridge Road? 

Um-hmm. 

How fur away is that store from your store, sir? 

Approximately a mile; maybe less. 

And I am not sure that I, my notes are correct, 
but you mentioned another store in that area, Hessville? 
A Hessville, yes. After thinking, it's 156th Street 
in Hessville. 

How far away from you is that store? 

Oh, it must be in the area of three miles. 

And the Homan Avenue store of .A&P is how far away? 

— miles. 2 


And the AfP store on Shoal Avenue? 


een 
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deliveries from Borden on mi ik and dairy purchases? 
A That I couldn't tell you. 

Q Who would know that? 
A Our store manager. 
.Q And to what point in the store was the milk 
i wmaacinas os : 
in Delivered to our cooler. 
alia Is that a coolar that you could get Late from the 
: a of the stors, or did you have to <= 
IOWA No, you had to come in the store, 


32 1;Q Into the store. 


12 And did the driver deposit the milk and 


19 || the dairy products in the cooler? 
Haji Correct. | a , 
25 {10 And would he rotate the stock in the cooler? 
1S fla That was my unierstanding. Whether he actually did 
LY ior not, I can't be that certain. 
IS FQ But your undexstandiae: is that se ake it? 
Um-ham. Could be different. : 
But it's your sntavetenkian that he did, is it not? 


It was our agr2ement.. 


All cight. : oe 


| 
+} 
| 


They were supposed to, under your agreemtnt? 
Right. 


Did che driver ever place milk and dairy products 
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Iljlinto the dairy case? 


ZiiA That again is something that we had agreed that .~- 


Siithey would do. 


4119 All right. 


5 ' And he would rotate the stock? 
SHA New, since I ‘eas not actually there, I can't tell 
7 you whether he -- 

Siig. You can only tell us on the basis of your ‘ualexs 
i eee i 

10 fA That's right. 

1 fo -- und the agreement that you had. _ 

IBA (Nodding head.) | 

13 iQ° And would they rotate the atook? 

al i Supposed to. 

15 }!Q Were your stores visited by Borden salesmen? 

16 fA Stores? 


#7 110 _ Stores. 
: ] : 

8 In ether words, was your Hammond store 

38 visited by the saleauman, was your Dolton store visited 


‘Qipy the szlesman? 


A Most. of the tins any visits from Burden were for 
22 line, and they were at my office. : 
And your offie: beupined to have been a 

Is in Dolton. 


“tm located in olton? 
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2190 But the visit of the salesman would concern 
3||Bordens overall dealings with you, including their 
4|\dealings with you at your Hammond store? 
SHA That's right. 
§ Now, that doesn't say tiheak they did not 
7|\visit the Hammond store. That I have no way of knowing. 
8 9 They may have visitea the Hammond store as well? 
OA They could have. 
WW fQ Did you eunaies point-of-sale advertising, or 
ii promotional material from Borden? 
$2 A z am sure it was available; whether we actually 
18 jiused it or not, I can’t tell you. 
Did you ever have demonstrators in your store from 
| a | : 
36 A Regarding what? 
17 A Regarding Boxdenis milk and dairy peer ente: 


IBS VA Not to my knowledge. 


19 lo bid you have aay demonstrators in your store in 


rh Hammond os tt had been remodeled in '68, I believe it 


“i waS, at the time of its reopening? 


Not to my knowledge. 

Did Borden, at that time, Supply you with any == 
oh 
2 


what I will refer to as new store ‘opening Specials or 


materials? 
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Q: It was their practice -- it was the Borden's practice 
at this time to do so, was it not, sir? | 

I believe that’s correct. 

And did you. receive free merchandise from Borden 
during this period of time? - : 

Oh, I don’t know about that. 


What about in connection with the remodeling and 


oonws D9 oO. m & BB mw 


reopening of your Hammond store? 


por 
oS 


I don't think that we received anything free. We 


ped 
rors 


might have had a spacial allowance given to us on a 


a certain product, but z don't Heck) ‘having received free 


‘ 
38 10 


merchandise. 


Did you receive an anrer eet ey allowance from the 
15 HRox xrden Ponenny duriag this period of time? 
wf Yes. 
’ a7 HQ And how much was that, six? 
18 fia It varied on the erolank, 

49 MR. SOEYFING: Now -- 


a) By Mr. Curnins 
ai il 


And did you receive weekly specials from the Borden 


Company during this danas of time? 


f2 a orden put ont a, as x can recall, put out a schedule 


24 
ris] 


log prom tional Gaia's ~~ 


Q Which -= 


wee 
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Did Borden offer you private label milk during 
period of time? . 
I don't know. 
Did Dean Milk Company offer you private label? 
I couldn’t tell you that. I really don't know. 
Did Wanzer offer you private label? 
Not that I know of. | 
Did Wanzer seek to get your business during the 
period '66 to '70? : 
x Yeu 
Q When did they first seek to get your business? 
A It goes back a few years. I can't contig rensis 
ow bead ago. , 
Q As early as 1967, six? 
A I would say so. 
Q And did they offer you prices that were comparable 
{to Borden at that time? 


. At least, yes. 


I would not change for comparable prices. 


And, in fact -- 


‘i Ané in fact they offered you prices that were 


“= Valightly better then Borden's at this time? 


h 


If, in order to change, they would have to have 
been bett-er. 


Q And they did nake such an offer to you at that time? 
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A I would say so. 


210 During the period 1966 te i970 aia you ever see 


@ -- withdraw that. 


Were you ever told by Borden at any time 


during the period 1966 to 1970 that you would receive 


m 


9 j}an additional one percent discount if you would assume 

7Uthe risk of spoilage? | 

ila Not to my kiowledae:, 

Sie Were you advised at anytime during the "66 to '70 

53 iperiod by Borden that you Whe tikéies an additional 

iv Tone percent discount if you waka do the preordering? 
‘Not to my knowledge. 

“e Were you buying glass and paper fron Borden during 


ts flthe period '66 to '70? 


ws You are talking about gallon product? 
ref 


Q Yes, sir. 
| Glas3 and paper? 
i 
Glasa and paper. 
Chandos axe, y2s. 
Is your store open five or six days a week, sir? 
Seven. 


And what are its hours? — 


In Hammond? 


In the Hamnond store, sir, during the period "66 to 


rr 
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let's strike the last question and answer regarding the 
personnel, and restate your question. 
MR. SOEFFING: Sure. 
By Mr. Soeffing: 
Q Did you have personnel which rotated the cases 
‘fin your store? 


{ 
FA Yes. 


Q Now, you stated that Borden would accept certain 


spoilage. 


How much out-of-date merchandise did 


the Hamnond store have? 
MR. CURNIN: If he knows, your Honor. 
MR. SOEFFING: If you know. 
JUDGE HINKES: If you know. 
THE WETNESS: Relatively small. tf cannot 
jgive you a dollar anount. 
By Mr. Soeffing: ' ~ 
Q Now, Ty Barney, Mr. Curnin questioned you about 
the fact that Wanzet may Made sttccne you @ better price, 
Hox made a better otter than Borden. Was this the offer 
‘which you finally azcepted when you changed to Wanser? 
A Yes. 
When was that? 
(No response.) 


The approximate: year. 
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19 ~~ I believa it wae in 1976, but I -- X can't 
e all that positive. : 
MR. SOBFFING: That is the extent of our 
edirect, your Hono::. : 
JUDGE HINKES: Mr. Curnin.. 
RECROSS EXAMINATION 
7 By Mr. Curnin: 


The offer, however, of Wanzer was initially made 


beak Getler LAT Gly ele ae inh Ey A. 5 7. 
7 


8 
all, 1967, was it not, sir? 
rol 


I don't know exactly, but it was sometime prior 
It was_several years prior to the actual change? © 
Yes, that is definitely true. 

MR. CURNIN: Thank you, sir. I have no 


ther questions. 


} 
‘ 
' 
PI 
4 
*S 
& 


MR. SCHAE:'ER: No questions. 


feug =. 


age 


FURTIIER REDIREC®T 


wey OR oy 


EXAM NATION 


191 y Mr. Soeffing: 


- 
oa L Wau this the exact same price offer? 
3 | 


22 
&3 
2 


MR. CURNIN: Your Honor, I believe that the 
‘oman has already testified as to that question, and 
le there is any doubt about it, then I ask that complaint 
og frommante question to this witness be reread, and we have 


hin anewer. I think it has been asked and answered. 


} 
{ 
{ 
ba | 
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JUDGE HINKES: Well, let's reread that. 
can’t eay that I can remember ae exact language. 
Can you find that, Ernie? 
THE REPORTER: Frankly, your Honor, I really 
don't know which question and answer he wants. 
JUDGE HINKES: You are referring to the’ 
answer to your question? 
MR. CURNIN: No, the answer given to Mr. 
Soeffing's question. — | 
JUDGE HINKES: Let's go back to that. 
(Desired portion of record read.) 


MR. CURNIN: Asked and answered, your Honor. 


JUDGE HINKES: Well, I am afraid I can't ° 


*iquite agree with you, Mr. Curnin; when the question 


says, “Was this the offer," what is the "this"? 
I am not so aere that I understand. 
MR. CURNIN: Well, read my question and 
anewer to the witness, “2. °°. * | 


JUDGE HINES: Yes... 


MR. CURNIN: Then I think it will be clear, 


Prue Fy * 


your Honor. 


(Whereupoa, the requested portion of the 


a 


record was read.) 


MR. CURNIN: Let me ask the witness this 


question, your Honor, -<- 
{ 


re Cee ee ae = : ua 
Bi aia id eid a ata ne “ohn tad as Meare wren lates com tal 
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1140 gepem SxeKnss. We Kave-conched ne. Soeffing 
at this point, and with the state of the record as it 
is, I see no reason for not Clarifying this ottec and 


price, so that we sre all sure of what we are talking 


abcut. 


thetece of leaving it to conjecture as 
7 jito what the witness May have meant, I am going to allow 
Siithe question and we will hear the answer. 
9 Will you get the last question of mr. 
10 Isoatting? 
31 (Question read.) 
2a iy Mr. Soeffing: 
23 | Perhaps I can clarify that for you, mr. Barney. 
38 |] You told us that you accepted this Wanzer 
Biofter later on. Yoa said something about several years 


© eles 


£7 Were the prices that were conveyed to you 


18 ¥ Wanzer several years earlier the exact same prices 


39 Il. 


jcthat you finally accepted later on in 1970 or ‘71, ox 


& 
cB — you said it was? 


a 


aa Nos necessarily. They -- they covld have been 


Blas eterent, subject to the time that it happened. 

33 

ea | 
get across, your Honor. 


“5 


MR. SOEFTFING: That is the point I wanted to 


No further redixrest. 
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By Mr. Curnins 
Q My question to you, Mr. Barney, is this, that 
taking the '67 Wanver offer, was that comparable to 
th. offer which you received and accepted in 1970 in 
texms of price?. | 
Cemparable, yes. 
MR. CURNIN: Yes. Thank you, sir. 
I tkink that dispels any confusion. 
MR. SOEFFING: No further questions from us. 
JUDGE HIKNKES: Very well. | 


Thank you, Mr. Barney., You are excused. 
THE WITNESS: Thank you. 
(Witness excused.) 
MR. CURNIN: Your Honor, as oe Menbes morning -- 
JUDGE HINKES: Do you want this on the record? 
MR. CURNIN: Yes, let's go off the record. 
JUDGE HINKES: Off the record. 
(Discussion off the enenedisd 
MR. SOEPF ING: I call Mr. Paul Peters. 


_— =» 


PAUL G. PETERS, was thereupon called as a 


‘ee for the Comnission and, having been first duly 


WIWOTN, testified as follows: 


JUDGE HINES: Would you stare your full name, 


Chicago, Illinois. 
And with what company, six? 
Great Atlantic and Paci.fie tea Conpany. 
and abies ons a retizensnt pension from that concern? 
Paid for by the concern. The arnuity policy is from 
the a tial Insurance Corpany. 
Q Waen were you last enpioyed by A&P, sir, in Chicago? 
Well, I lett sha office on April 17th, 1970. 
and just prior to leaving in April of 1970, whee was 
position with the AsP Company? 
L was Purchasing Managux of ths Gutoage Division. 
15 And how long dia you held that pesition, sir? 
Yrem beginning che previous Mazch, about 13 worths. 
Thet would be March 19692 


March 1969. March ist, 1969. 
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Q Are you retixad? 
Yes, sir. ° 
And what was tha sei of your last employmant, six? 
; im 


dad prior to Masch let, 1969, what had bean your position 

thse Aap ia af stele 

From 1964 weak’: the eng of February 1969 I was Director 
of Purchases, of the widare Yastorn Division. 
2 i think Mr. Schmidt has alzeady testicied that agoroxi- 
‘mately this period of time, jn 1969, that there was a changa } 


in the ¢ivisional coup in 26?, end I tace it that es of 
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March lot, 1969, the Middle Western Division was dissolved 
and what haa been the Chicago Unit now became the Chicago 
Division. Is that correct, gir? 
A That is corract. i 
Q And do you racall what month in 1964 you became the 
Diroctcx of-Purchases for the Middle Western Division, 3ir? 
A ~ believe it was the Latter rart of August. 
Q Raugnust of 19642. 
A August or tha early pact of Septamber. 
Q. Now, prior to kaconming the Director of Purchases for 
the Middle ¥aestera LTivizion in August ox Soptember of 1964, 
hed you bean orploved by tha a&GP Company? 7 
A Yes, sir. 
Q And what was your posiricon priox to that in, six? 
A y waa Gait Buyer. in tha Chicago Uait, as the texminologd 


waisted et that time. 


And how long had you hiald that position, sir? 


Q’" . 
A “From Decemher of 1960. 
Q 


‘#nd I take it this was the position that was later : 
occupicd by itr, Rlmer Schnidtt after you bacama Diroctor of 


Purchesos of the Division. 


- 


A That is corract. 
Q ° Nev, es Unit Buyer, veo you the aAced of purchases for 


Shae Caicago Unit @uning chis zoxrlod from 1960? 


. 
Salpeter aR ty thn Rai iy me Atte onan natn ates isa lirs wimilaiiheinisitnihe Rat annaabcaidable tte wth soc » 


A Yes, sir. ‘ 
(a 


ll cane. 4 


sheen ee et nT a OS 6 ON OD SRNR 


Pe ML tl oe 
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as that prior to or subsequent to this massage, sir? 
s believe it was the next morning. 

And what was the natura of that coaversation, sir? 

Well, I wanted to be sure I understood what he was 
‘talking about, and othar than this particular massage. And 
pensontig: that was about dt. I may have at this tins expressed 
my. tition ian %: I thought it might ‘be too early to gonerally 
gO out and solicit bids bacause wa as yes didn't know whe 
We wanted or -- or ac I undzratood it the Chicago Uait hadn't 
actually Cecided wnsthar they wanted private labai milk. 

Q Had you at any time prior te this occasion aiscussed 
the quastion of priveta label milk gor the Chicago Unit or 
the other Units under your control with Mr. “ith? 

a." Yas. 

Q°- On what occasion was that, six? 

a bolieve at a meoting in New York, along about Ko 
ox Reesmbar, I believe it was one of the topics that were 
discussed. 

this was Roventex or Dacembsr of 1964, sir? 

What's right. : 

hud in what ania was this discussed at that maeting? 

Well, az I yecali it, I think ho had information on the} 
arvengemant he had oa for privata label milk, I beliave ia 


} 
Rew York, or not ho ned made but sonebody had made, t believa 


‘ha New York, and it wes a suggestion that perhaps all 
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Purchzsing Directors. should look into it for their particu 


ond 


areas. 

Q Aad did he previce you with infonaation fox your con- 
sidoration concerniag the nature of the private labol’ arranga- 
ment in New York? 

A Yeas. I-can't recall wkether it was at that meeting or 
subsequently. 


Q Aud was there any discussion of private label programs 


ee 4 @- eo & © & 


that A&P Units in cther parts of tha country might have had 


mth 
eo 


in effect, at this macting? 


evth 
oa 


A No, fxankly, I don't recall any. 

The one sticks in ny mind, though, but I don't recall 
whether thera wag any on the others or not. Thare may have 
been somes comments fram soma of the other Purchasinc Direc- 
tors, but I can’t recall. 


leew 
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[A I believe it was in wate February, before the 15th of © 
' Fetruary, 1968... ne tl sorbet : 
That was shortly after this message ise Mx’. Smith? — 


that is right, yes. oe 


hnd who was involved in these contacts? —. 


Mr Scamidt. ‘: 


_Mow, generally speaking, throughout tha course , of the | 
negotiaticns, who handled the negotiations between ASP pees 
whetever, and whatavar daixies ware gee beoted eneintty cel 
eurply of pion Lebela.. 
sO. , Schmidt. | a 
Q Jad for the record's Baka, when you epoak of Mr. scala, 
you sxe taik oe of, S~o-h-n-i-d-€, rather than the firet? 


‘wall, I should say came Schmidt .. 


EL inex? Pe ie ene ‘ 
Maybe + should Use = fS.rat Name. 


Now, during the cource of the negotiations, ‘aha Mre Smith, 
or did rir. Senmeeey. rather, Bis ex Schmidt, report: ta you upon 
the Csvelopacats 2a they eceurxved in the course of the nego=- 


tations? ee olen 


- of 
2 


A : “Yes , or. , within a shoxt td zine after she had had Iasi oppor 


tuadty to aneryne them. 


o . But you were kept eA as to the developments in che 
oven of tha nagotiotions? 
| A Mall, i was Luforned as 23 the progiese, net ® necessarily 


| Be BEST COPY AVAILABLE A 


ek ee ee ee 
8 
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tise 
akl conversations or davelopmeats, but he would’ tell ms when 
te got a quotation and he would tall me what he didn't get. in 
it, and thattype | of. ‘thing. « i Pete, = fe LG, eye 


ss pid you have ‘frequent uratings wii | Br. ‘Schudat uring 


the parted February, 1965, concerning the course -_ napiaacius : 

of the negotiations? Soo Ha ee 
A Wal i, they wore not meatinga, ssansianie he imey were when | 
he ne tell me ‘that. well, 1 etill don't casi this or r got» 
thia oder, and I wili pass it: on to you conorrov or the next 
day or sonething of that neture.. Pate Oe oe _ “ i 

| Tt was not where wa sat aown par talked about it. 1 
oan estar all, wa are in ths gains building on the sane ] 

| floor and probably 30 feet epert from one another. 

| Q Yea were in very close proximity to each other? : 
ee That is ight. Maybe 30 fect is tco short) maybe I should 
have said 70 ox 80 ic oa | 


Q In sik you were in datly contact with one » another? 
A Yes. tn fact, to go to “ washroom, z had to walk past 4 ; 
his eopartuent. a. = as tl genig oO 
a Mr. Bartels, I hand you Counission Buhibit 23 A through I, 
24 A through Po -=- or 24 a thyough G; 25 A, 26, -27, and 28 and_ 
ask oo if you have seen these doctyents before, bir. 
A 23 A, B, C, Dy E, > G, B, ond t, T have seen in oan 


| ofore.’ hao Ok eee het ae Metcens! 
: 


Sty Meee ‘ 
wee Ww eae BE rat eegry We tgeg 4 
£ 


25 {|e And was this presentad to ¥en, yea saxteis, by Borden. 
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pex oes. 


soe 


i “Yes.” 


Q And ao you recall which Borden officials presented 4 dt to 


you, sir? ee a a ae ee a ee a 


ere 


: A : Well, there wes Mx. Hatone, and I t- “fave | Nr. Minklers” 


: am sure ir. MinkLér was there, but I am not quite sure whethe 


ur. Tarr Wes hand or not. oy pee oe 


2 . But at least Yr. Minkler and Mr. Malone © were  Seeeens at 
tats meeting? - Le oe ans 


A Yos. But SS wes soncboty oa there were three 


tt Ne 


people. ee  aoae 


% 


o : ‘Is this the one “meeting you had at which Me. Vialone was 
present at the negotiations? ".- 

A soYes.: . pe : : 
; 9 and you @on't recalt the approxinate gate of that noeting 
aA I can't recall. It was iin I boliove, prcaby the sins 
Btgner, late apring or early eummer of 1965.. 
9 Vo, Mr. Bartels, I hand you Commission Exhibit 34 for’ | 


identification and oak you 46 you. can tdontity this document ,, 


* 
’ +6 ee . i a ee a 
s ‘ : . ae ae .« ° : as 
fe... a eae vindege Pomel es 
ort be 


a Yes.) = oy. 
Q Ana what is <“, six? .. 


A Well, it AB in my handwriting, indicating the summary of 


one subject of Sonvernanscn with Rerschel Smith’ on august Kt,” 
Qo: 


And on this date then, you had had a teleppone conversatic 


j 
* fe 
‘ 
aE 
ik 
2 
3 
=| 
‘ 
4 
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a ‘Yen. eae 


Q : Ang this is a notation you made during the course of that] 


or following, that telephone égaveraation? oothet 

A That is correct.” tows Be oo he 

Q ZX noge in the second, the last two lines of tho note, it 
is stated also sz: 14 him info porn Boréen on comparative costs. 
Do you hava any recollection a3 as what information is refer- 
reé to in this sentence, sir?” 

i No, don't. I can't = what that is. : 8 
Go Ie it poss aihta 4 that this ; sila have —— OL, correction, 
would reads ng Commission Exhibit 23-A, or “looking through | 
Comniss ion Buhibit 23 A - through t, refresh your recollection’ in| 
this regard, six? ee ae 


i. McINZRHZYs In xe,axrd to whether it is possible? 


a HR. MATHIAS: No, I didn't ask hin about any possi- 
bility. Ce ey Sibi imei dee . 


MR. MCINERNEY: ey nayiwa knew “ae the question 


‘4, Mr. Nathies, + on not sure I méerstand it. - 


MR. WATBIAS: fI will idan the question, sashes 
than having it reread... 


et Nn 


by HY. Mathias: - ASE NSO ee a ; s oS 4s et 


Q Me. ‘Bectale, dous the rending of Conniasion Pabst 23-A 


through -I refrash your ‘xecollection ag to what ta meant by the 


netation on CX~34 ano sand him into from Nistor on comparative | 


stare wnclhenenmes Naan 2S caslltnd Fo vin Sa Lrnisine! Senmeamn ete wins. tte bheesdem Moti Wi 8G 
te ‘ ia : Sere 


od 


nN 


eT TURRET POLE TS EG ee NC Rar MA SR TRINNNR RN Bn 


Dene. 8 aural PDP YS A yA AP TO Oe OE GATT eh ED HL AIAN Hy DEP a: ATT A Af ot GAP Aa Chel A L8 St cic TS 


3 
4 


| 
| 
: 
| 


aA tine atid > oF EEE CN By Sa TT. 


er ee Pe ek te edt hte enhecal 


Tat onder OP AEE e* 5M 8 HD RE EY O* “ho pe 


em Sees 
os 
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costs? 
ei. No, it decsn't. 
2 Ayre vou familiar with any cther information which you 
sacaived from —_ concaming comparative cos¢s? 
a XI aon't recall any. This Hens York, X think, was the 
cRiv one that I recalled. 
Q Row, GQ you rectal 1 whether or not yee did send him 
infoxmation on comparative costa, thet is, with Herschel Smith? 
A = know J Gid not sond his this. 

That is Ci-23? 

‘Phat is rigat. I knew I did ent send him that. Sut 
agsin, as I can't remerver what that sefarred to, I may have 
eect him sensthing but I om cure it souldn't pertain to this 
aubscet. L think I would cewenbor that. oS 
gq ; tise, Hx. Bartals, cen you recall eaything else that 
occurred in this conversation with Rerechol Smith on August 117 
Did yen xacoive eny othar instiructions from Mr. Smith? 


A !Well, Z cen't recall any.” 


t ® 


Q ‘Did you digonuss tha question of receiving ad€itional bids 


on your privace ladal businass inthat conversation? 


se 


Vinw @id tein ereview: sageaction ocear? 
ae 
lesa 


iP ER eee 


me 
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privete Label milk and daixy preducts and the commencement of 


! 


Seivice hy Borden thera if aay check was pone to see whether 
or aot tha prices g:santed to A&P had been made availzble to 
scapatitorca jin the area of tha Chicago unit? 

A £ aid not make a check. 

Q Do you know whether cr on at this tire in late 1965 
ané 1966 Sorien sold private label to anyone elgsa tn the 
Chicavo market erea? 


A I don't knew whether they did or not. 


acettnscncanlto re 


Q ft kelieve, Mr. Bartels, yesterday you stated that you 


detave unit buyer in the Chicago mit in 1960. 


¢ 
A Yes, sir. 


- 
te ee 4 gS 


Q You served either with the Chicago: unit ox the Middle 
Wertear Bivison or the Chicago Divison from that period of 


tine until the end of ycur cmployue:at with the AsP, is that 


correct? 


A What is correct. 


| 
| 
| 
{ 


. 


Q Row, who wore the major chala store ccnpe<itors in the 
Chicaco araz during tha perio’ 1964, 1965? 4 


A Well, Jewel Tea Goxpeny was faz and wide the largest 
end raticael tea cowany, song the chains. 
ba od Ww a 


Q What other chains were major chains in the area? 

aA Io can't sarerber the aemes. Some of the smaller ones, 
Xrecgax hed stores in Chicago at that time. . 

Q Would they have been analler. than AsP? 


Ree 


scott com URAC eR ee AAI AREER AEA CELERY RL RCIA EBERRON Re NNE REE SN RR NERO SERRE CET OIMIREE ASEM Ra 
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J ine intexim pevios:. 4 calieva © shenid be allowed xo 


oe ee 
-. ee Regen et = 


rare 


hemp, 
a ee 


“ap daxe this lines of gue: 
JU0s2 HEINFES: eli, it Le argument in any event. 


Sil? aliow it. 


MR. MATHEAS: hather than cause the xepgorter to go 


ths way .ack througu the recom’, I will ixv to cecall the 


1989 one furirg yeur later « s purshasing directo}: 


1 eeoabeei se ta Oe a Resta ace lo 


OU eS RE 
SE tO NOODLE ct te eee Ta CNR oa a ts Rb eS 


: Chicago division, rad significant 
chioges ia the marker shire vosition - these chains that 
yO. have named from that whieh they had held ia 1964, the 


pariod 1950 to 1964 which -vou oraviously desoeribad? 


= SOE AERA - a ch 


Lxeecall it, there was. Jewel Tea experienced a 


! 
| 
| 


ww @ubstantial inumasze in their share of the market. 
Netional fea, a very slight change. I can't recall whether 
it xvas us ox down bui: approximately the same. 
+ AEP dropped subsientially and Kroger rerained about the 
SEMI, 
Was Kxeoyer still bolow Ag? in salea volume, in market 


in your orinion? 


Said hondicaeeen etna eh einen ee ee 


: 2 


° 
aA i cem't wecell chet at that tine syacifieakly but I 


+ ia ate oalcl, 2h. a Comte al latin eens nee ERNNMRCE CE RS AMY CR aeRO. Soe tea 


teste ot este, 


noe 
holiowe 30. 
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THE WITNESS: I can't recall. I 1 93 a 


By ir. McInexneys 

Q You tell us in your cia words on what you base your 

ens vers with respect to the share of the market of any 
coapetiter of A&P. 

A As I recall et this tima a survey was. prepaxed by the, 
I beiievs, Chicago Focd Brokers Asscciation -~ I am not posi- 
tive of that ideatificution -- hased on a sampling of a 
percentage cf the people in the maxiet and arrived at what 
was suppo3ed to be the avount or the percentage share of the 
business that thoy Gid in the Caicago market. 

Q And this survey, whoever prepa-ed it, was this a 
published document? 

A Yes. I would suy it was widely circulated. It was a 
bulletin type form. 

Q Lo you know of your own personal knowledge how the 
suzvey was prepared? 

A Tt have no knowledcs of that. 

Q Or who would nave made the sampling or how the sampling 
would hava been selected? — 

A I don't knew, Mr. McInerney. 

Q Re you hava any way of ascertaining or did you have ony 
way cf ascertaining the accuracy of the survey? 

A No, I had no way of doing that. 


Q How, Mr. Mathias also asked you this moming whether you 


(tetas me ee eee ra wee 
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made a check to determine whethor Sordcea was giving the same 
erices to AaP"s compatitors that it vas giving to A&P. Do 
you recall that? 

A I recall that. 

Q Now how could you possibly have wade any such check? 

A T coulda’t. I believe I answcared that I didn't make a 
check and of course I couldn't. I had no way of doing it 
without having access to Sorden's records or the records of 
my ocupetitors. 


Q Now, sir, Ur. Mathias shoved you a lett x which has been 


maxi:ed Commission Exhibit 263-A. I would like to hand you 


that: and ask you to tell us what that is, pleasa? 
A Taat is the letter that I wrote to Mr. Harschel Snith, 


to uhich I attached the quotations from the Borden Company 
Bounan 


end the Berden Company on private lavel milk. 
Q Now, sir, prior to your sending that to Mr. Smith had* .. ! 
these been a previous qvotatior from Borgen to A&? in the 


Chicago area on private label milk? 


A Yes, six, thare were as I recall, three sections to that 


before it was completed sgamiing a period of perneps five 


months. 


2 .. What was the earliest secticn as best you can recall it? 


A Probably in February or March of 1965. . 


ee : 
eo / 


9 Can you reealk the last section, 2ppxrcexinately when that 


Was? 


CO ee a he Se SS ae, a A 


ee et ne NS ee EEN cae ee a ee 
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In jate Guly most likely or pozsibiy waxy early in 


say three sertions, dz ‘een three secticas 


area? 


228 to Mr. Smith, 
1 Sadth, voucsa had giver you « vevisea quotation, 


vhat correct? 


Vendor or supplier 
% to a particular 


or line of vresucts? 


fit. Meinerner, to saszrer tha cacstion, it is not customary 


<9 GO that. In this partieniar inetence, as I believe I 

ed an answer to a qu:: oA i yesterday, in the beainning 
va hed not decided or tha Chi +7 unit hed not decided that 
they were Gefinitely interasted in private label milk. 

Our first cequest to Corden was of en exploratory nature 
axe at that pexticulax time we did not feci, becarse oz our 
uncertainty as to the viliimate Gecision that we wanted to, 
You tight say, tip our hand to om competitors as to what we 
vane thinking abort. 2 

at Wes aiso© cur intention to, when we onea made the 
wWHELOn that wa ware drcevested in peavergs label milk, to 


cielieov Ober usval cust <2 s eiag of anitipla quotations 


oe ne + 
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Wae it Customary at AGP to receive such a letter from 


a Prospective Supplier when they were giving you a qrotaticn? 
A Yes, sir, , 


Q Did you et this tima or at any other time rior to 
Gatober 1, 1965, which is the date of this letter, nave any 


Gis cussion with anyone from the Borden Cempeny with reepect 


to cbhteining essurances such as are containee in their letter 
which has been Me acked 236~H? 


A Wea, that was in. Pebruary, I believe, or thereabouts, 
of sen, aad I believe subsequent to the tine that Mr. 
had asked tha Bcrden Company for quotations on private 


if they were interested, 


Q Will you describe please what ‘was said and his was 


Present on that occasion? 


A Mx. Pagersen from the Borden Company, Mr. Minkler 
from the Borden Company that I can remember. I can't —— 
tines iy rexanber or identify - any other Ec:xden people who nay 
heva heen thera but ‘there lay have been cne more. 
Q = W112 you desuribe the sonversation as best: as you' can 
secall it? : - : 


- ere. 


A The conversation r believe, 23 I recall it, started oat 
with a bit of a4 sales pitch agains: 


the idea of private label 


“% & Bild way, 


When I indicatea thet we wantod Co procead with this 


ex) Lezatory thing, I asked them wheather that would Présent 


SNOT) Ee! Comer ee +e wee cee wise 


© + CRO . ig yar tonmeman ents 
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anv problem to them ag far as availability for their other 


Cuntoners of private label. As I recall it, Mr. Pagerson said 


wouldnt present any problem at ail to them. 
=p 


Q Ware you Sver told by Mx. Schmidt ox anyone else that 


tha Borden quotatioa that you foxwarded cn te Hr. Smith was 


(re a 
given to metzapgenten cospetition? at the tire that you 


fozwaxded it to Mz. Herschel Smith 11d you believe that this 
quotecion wes cost justizied? 

A Yea, I did. 

Q — was the basis for “lat beliez2 

a The basis was that the Bowman quctation, which indicated 
thay had included Sx eereene:, as I recall it, or a cartain 
pe-centage fox pxofit, was comparatively close to it. 

As £ recall it, the formula that was brought up before, 
tha Sk exceeded in the Borden qustation. 2 also had 
.& great deal of confidence in the 3orden Conpany in their 
knowledge of the dairy business, being one of the oldest, 


Xt believe, and the fact that it was a large company and had 


what I thought were vary ‘sophisticated cost accounting and 
legal departments, 


G Did yau have any discussion with anyone from Borden prior 


to the submission of this quotation with respect to Borden's 


Woodstock plant? 


A Oh yes, while that Plant was under construction, beginnine 


with the tima that it was under construction they kept 


o eon Aa aA mh we ON 


s S's 


LLL SIS PII OLE LIAIE DIR GE CCDS PPT ee ee eee ee 


most Of his time to Labor work. 
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ascuring \ us or a told us -~ let us put it this way — | - 
that it was designed to be the most modern daixy plant in 
the. world die when it was in operation it should ‘produce 
substantial economies and that it was their intention to pass 
— to their customers a portion of those econorLes. 

| MR. SHARFER: Your Honor, I hava to object to the 
witness’ speaking and attributing general statements to ; 
Borden without some specific frame of references either to the 
tine period, the persons involved or something of that sort. 


Net. the statementginsofar as they apply to Borden are com~ 
pletely hearsay. ..... 


MR. MCINERNEY: I don't think they are hearsay, . 


Yorr Honor. I will ssk the witness if he can tell us who dis- 


cuzsed the Woodstock plant with him, who from Borden. 


THE WITWESS: Over the pericd of time there would 
hava been Mr. Tarr, Mr. Minkler, I believe Mr. Gos@ and I 


believe Mr. Walter Heddon. .. ? 


at oy ee Beg AW) la a ara 


By Me. MeInezney: 


Q Who is tt. Heddon, air? ne ee a 


: Oe ee at ow 


A Mr. Hedcon was the Borden emis who apparently devoted 


Q Was the afficlency of the Woodstock plant rbationed to 
you by Eorden executives oa more than one occasion? 


A Oh yes. I can't recall how many but several occasions. 


a eg ', 
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2O 48 4 Kather ocyptic 
bHOrtwoeis Lorngla waich vom did nNention 
yesterday, but for the sake of clarity in ¢h2 racord, will you 


fey ' G t. at * me eS oe pe fers a ro oe! 
VOse BS What you mean bY the tro-kinetg fossa? 


explained Le ye.carday, that was 


'HQvechal Cuith gave we that a yardstick 


~~ 


lhanchraarth, on 


Geta over the east 


we DALk €or pSecsane . bye w28 xor delivery, and 


scesting, of course, I 


tast would fall ia 


Sa A eee Sa ee wee 


tae 5 - = % 
and thore WHLIe Wedd be paz quart. 


ave Lor the half galioa be the same? 


22) SI te re ee oe 


Appreximat Trece way have been a 


mal) fractional ditferenze i: them. 


in which @iresiion? 


| 
: 
i 
| 


| 
} 
l 
i 
: 
| 
{ 
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Prokably slightly less at this pastioulor time. 
the banchark thac you vould use for the half 
rLlon would not ke pre scisely 12 cents added to the cost Of 


would be seuething less than thee, is that 


or 


at the @llference vould be very ziight. 


that yor sent -our letter of 


tne earners mn ow Ve rrrenn ere ~stuventren cour pee soon 
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Q I notice that there is aot with the Rowan offer a letter 
conjgazable to the one maxed 263/h} from the Borden Company. 
That is theix te. z Sctebar 1, 1965 to Mr. Eimer Schmidt. 
Can you expla eoce of such a letter from the Bowman 
Company? | 
A it was not our practica, when asking important quotations 
to include tha request for the availability Letter as part of 
our vequest to the various companies, and only after we had 
decided which company seened to ba che one we wanted to supply 
to us the merchandise, then we would co to them and ask for 
ths availability letter. 
Q Eave you recently, at my request, mede a more detailed 
corparison of the Bowuann and the Bozden offers that are con- 
toined in Bxhibit 263? 
a i have. 
Q And wnat is the result of your analysis? 
A The aneiysis shows that Bowxan was quoting on a 3.5 
butter fat basis compared to a 3.4 for Borden. The Bowman 
quotation started with a $4.32 a hundredweight, I believe, 
price on raw milk aud ths Borden quotation started with a $4.29 
peitsce on xaw 2ALk. 

The Bowen Guoictia,. sovered buch private label cor the 
Bouran brani. We aosld iaxe cur choice. The Borden quotation 


2ogeoNed eniv pxdvake Labo and that reeana siqnifieant in 


te tat 
EA ONE Oe TERN ENE te ay 56 San dine sien} <5 0e 6 assent teenaieens om wb aie > 
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tha prica of gallon glass battles of milk, which we did not 


want to handle unéer private lable but under the daixy's label, 


As I xeeall the analysis: I mzde at youc raquest, there 


Waza aiffarence in the prica batween what wa were paying 


Borden for gallon glass milk and Rownan's exopcsal of slightly 


ove: a cents per Gallon lower for the Bowman label. 


As { recall the figures, va used Something over a million 


galicns a year, which would result in a Saving of xoughly 
$100,000 by changing to the Bownan brand aa 


the difference in butter ia and the price of fluid, three 


csnts differenca 


2 in the case of 


in the iit ‘of fluid milk, that would bring 
the cost of the major items on the cownan brand -- that is, 

the quarts and hal? gallons of milk -~ below the Borden quo- 
‘tation for private label. 


Q “as that also true on tha quotation for gallons as 


wall in private label? 1r think you mentioned quarts and half 


gallons. ss : 


A Yes, it would be true for on 


Q So thatthe net price per unit fron Bovmen vould be less 


than the quotation of Borden when both were put on a comparable 


basis, is that correct? 


VA That is correct. 


Q Now, you mentioned that tha Bownan quotation was for 


eithar privata labal er brand label. pia the private label 


compared to 


Zogrram involwe additional expense to ASP ag 


oon fO wo he YO N 


es GR = 6 


oe 
3.) 
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selling brand label? 


A" Yes, it did. It involved additional expensa where the 
method of delivery was changed to a store dock delivery , 
instead of its being placed in the coolers or cases. Tt. 
Imzant the climination of servicemen as oonteasted to’ delévery< | 
m2: who would visit the stores and service the cases and do - 
th:3 rotating, a large share of the sii date freshness 
control rotating. 

It, of course, meant that we would have to spend our mone 
to promote the private label instead of relying on tha dairies‘ 


promotional efforts. 


Q Lat me interrupt you there, if I may. With respect to 


previous items you mentioned, apart from the promotional 


expense, wasn’t the Bowman offer on the basis of elintnating 


many of those services as well as the Borden offer? ‘erent 


- = <> ab. 


they compareble in that respect? 

A Oh, yes, both ware conparable in that respect. 

Q aith respect to the promotional expense, would there have 
beon en additional saving to A&P to take abrand label at 
prices such as those quoted by Be#zan rather than going into 


the private label prograin? Do you unducatand xy question? 


sone 
ER cae antares hale BAe et Ot ARO OOM 


A Yes, I believe I do. I believe there would he, to the 


lage 


extent of what the advertising expense would ba. 


wm 
Q ‘he Chicago consumer did not knew of an A&P brand milk 
at this time in October 1965, is that corsact? 


- men 
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That is corvect. of course, that was one of the concerns 


we hava had early in aot making a decisioa without exploratory 


werk that was fi:volved in the private label. 


Q Was the Bowman labol well haown in the Caicago market? 


A Yes, sir, ‘ 


Q Now, a8 a resuit of all thase consideraticns tkat you 


heva testified to, cotparing the Bounan bla with the Borden. 


oe 


bid, what is your present opinicn with re3pect to the relative 


value of these cmotations to A&P? Which was the better 
qvotation? 


A Well, the Powman quotation was better. 


Q Would you look again at Borden's 1 Cter, which has been 
marked Exhibit 263(h), and tell us what you understocd tha 


‘% 


ictter to mean when you received it? 


MR. “MATHIAS: Your Honor, I would object to this 


witness testifying as to what he understood it to mean unless 


some basis is laid for showing that there was a basis for tha 
understanding. sis a 


JUDGE HINKES: I don’t know thet this witness is 


qualified to state the meaning of words used by someone else 


a3 to his imoressions, 1 don"t know whether thatis at all 


pertinent. 


MR. McINERNGY: I think it is on the issue of good 


faith, Your Honor. If think he did read it 2%; ox about the 
date it bears, ar I avn asking hin what his understand’:; 


1 Om eee 


UN mean ew eee eae 
set ene: @ ~ - “o - . - “ 2 
ree Se CRS 
. ot A OS | RT CE CE Ce i yt tere tas ts dere bateecinteraet Vina: 
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I don't know what basis further than that I can 


ra 
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lay for it. I think there is no reed for a further basis. 


JUDGE NINERS: XY will allow the witness to answer 
on the issue of good faith, as you put it. 

THE WITNESS: Would you please repsat the question? 
By Mx. McInerney: 


Q Looking at 263(h), that letter of October 1, 1965 from 


tha Borden Company to A&P, whon you read that on or about 
October 1, 1955, what was your understandiag. of the meaning 


; 
of that letter? yer , 
A I understocd it to mean that their prices were legal and 


preper in every respect and that they weze prepared to prove 


@at such was the case. 


Q Wnat was your understanding with respect to their making 
the prices available to others? 


_ 


MR. SCEAEFER: Objection to that queetion, Your Honor 
No foundation laid for the whole area of making the prices 
available to others. 


MR. MoINERNEY I think there has been a foundation, 


there was testimony with respect to a conversation he had 
| with sorden. 
MR. MATHIAS: Back in 1965, before, he states, they 
wore very seriously engaged in negotiations with Porden. 


BR. MCINSRNRY: I don't think this is the proper time 


| for that kind of argument. 
[pee 


« 
- 
(oe ny 
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| eee” 
‘Now, the question is, what was your understanding 


cf that lenguaga at that time? 
THS WITNESS: May I hava ny previous answer read 
er do you want me to start from the beginning? 


JUDGE HINKES: If you wish, you may start from 


the beginning, whatever way you prefer, 


HR. MCINERNEY: de you would like your answer read, 
Wis Eonox will allow it to be read. ! 
JUDGE EINKES: Will the reporter find it once again? 
(The record was read by the ~eporter.} 
By Mc. MeInerney: 3 
Q I think the question is, what Go you now recall about 
wh& you understood the Language to mean? 


A in my previous statement, I said in every respect, which 


j 
} 
3 
} 
‘ 
i 
i 


included in ny mind that it was available, or would be avail-~ 
able, of course, on a proportionately equal basis to all their 
customers, that it would not be below cost or that it could 

be cost justified, and that they were in a position to prove 
that it met every legal requirement. i 

Q Now, sir, had you had ane discussion with Mr. Elmer 
Schmidt on the subject of the availability of Borden's prices 
to other Borden custeonara prior to your receipt of that letter 


A Yes, sir, 


Q Would yeu tell us the substance of that discussion? 


PARNER SORIOS % Sette niet RRngatin Bis icey ealaitedcteme tune Vere 


A The substance was this: It started with the fact that 


. 
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i (are . 0 
length of time that X was in Chicago and in tha Divisfon and 


back into Chicee . 


UR. Mes NERNEY: Your Honor, at this point, Z would 


like to show those exhibits to the witness unless Yorr Honors 


has some further question he would like to explore at this 
stage. 


MR. SCHASFER: Your Yonor, may i interject that there 


has been no foundation laid as of yet for showing the witness 


the documents. The witness’ indepercant xecollection of any © 
of the events or matters covered in those ilccuments tes not 
yet been probed and in such a posture, it is inappropriate to 
shew documents to him. 3 : 


MR. McINGRNEY: I don't’ think we have te erkhaust the 


witness’ recollection but that is the purpose of my seking the 


statement. 

JUDGE HINXES: ‘These letters, I premme, are being 
offered to be shown to the witness for identificatios purposes. 
Is that right? | , 

MR. MocINERNEY: Yes, six. 

JULGE HINKES: I am going to allow that. Ehether or 


not this witness is the one who can authenticate the documents, 


X don’ t know but at least the attenpt cannot be denied. 


MR. McINERNSY: Thank you, sir. 


By Mr. MeInerneys 


Q <I show you what hag keen mackeé A § P Exhibite 26, 17 and 


j tel 
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18 and I would like you to look at those letters and tell us 
what they are or what you know about them. 


JUDGE HINKES: Can you identify those Letters, Mr. 
Bartels? 


THE WETNESS: I can identify this first one. I have 
not read the others. 


JUDGE RINKES: The first one, August 3, what do you 


know of it? 


THE WITNESS: ‘That was sent to r2 Jn connection with 


@ preposal to service stozes as idea entifiea in the letter and 


I in turn forwarded it to Ur. Herschel Smith in New York. 


i cae 


JUDGB HINKES: It is addressed, however, to Mr, 


Nelson and not tc you. Can you explain that? 


THB WITNESS: Mr. Nelson " ths Unit Buyer in st. 


_ a siete 
Re Re eh ia enn eee nee “tes & 


Louis, and, of course, would hava Siri this to mo along 


with the achedule of propesed prices, 


JUDGE HINKES: Did ha forwera this letter to you? 
THE WITNESS: I recall that ha did. 
By Mr. MeInerneys 
Q May I ask what your position was as of the date of that 
latter? 


A In 1967, 


Zr was Purckasing Director of the Middle Western 


Division, 
Q Did that include Mr. Nelson's Unit increase? 


MR. SCHANYER: I think the cueation is whether the 


+ 
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witness recalls this specific document... 


JUDGE HINKES: I helieve he answered that he did 


recall. 
By Mr. McInerney: : | 
Q Will you look at the next letter, please sir? 


A Yes. The two came in together, as I xcecall it. They 


referred to the same proposal. Both the August 3 letter and 


August 8 letter were submitted by Mr. Nelson to me with the 
proposal at that time. 


KR. MCINESRNEY: I offer those in evidence, Your Honor 


MR. SCHAZFER: I object to that, Your Honor, on sev~ 


eral bases and request voir dire of the witness with respect 
to these items... 


JUDGE HINKES: Perhaps before wa get into that, we 


ought to recess because I can see where this might involve 


some extensive discussion. If I am wrong, of course, tell me 


and I will allow you to be on now, Mr. Schacfer. 


MR. SCHAEFER: I think that is right, Your ERonor, 
that would be best. -— 


JUDGS HINKXES: We will, therefore, recess at this 


time and resume in this room at +30 p.m. 


(Whereupon, at 12:05 p.m. a recess was taken until 
1:36 p.m. the same day.) 


KEXK 


CXXK 


tS 
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AFTERNOON SESSION 


1:30 p.m. 


IRA R. BARTELS resumed the stand and testified 


further as follows: 


CROSS-EXAMINATION {Resumed) 


JUDGE HINKES: The hearirg will be in order. 


You were going to conéuct some voir dire at this 
point, Mr. Schaefer? 


MR. SCHARFER: Yes, sir, thank you. 


VOIR DIRE 
By Mr. Schaefer: 


- 


Q Mr. Bartels, calling your attention once again to the two 


docunents that havea been marked Respondent A & P's Exhibits 16 
and 17, these are 1 


etters dated August 3 and August 8, 1957. 


Just to make sure the record is clear, Hr. Bartels, do you now 


recell having seen these letters on or about the date that they 
bear in the year 19672.. 


A It would be shortly after the eighthof August, 1967. 


Q My qestion ia just whether you are recalling that you: 


would have gotten them or whether you Specifically recall sec 
them at some point in late 19672 


A I recall seeing them, 
Q ly. B 


actels, were you Personally involved in the negotia~ 
tiens to which these two Let 


ters relate? 
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A Twas note foe ns 


Q Did you have any contact with any Borden personnel with 


renpect to the proposals to which these tw» letters relate? 
A Ro. fic cil A Ci date jdt 


Q Ware these letters forwarded to you with some covering ' 


letter or memorandum? , 
A They wera forwarded to me with a covering lettex and the : 


attachments which were the proposal. 


Q Do you know, Mr. Bartels, why the letter dated August " 


the one which is macked Respondent A & P Exhibit 17, do you 
knew why that letter wes written? 


A I have no idea. 


MR. SCHAEFER: IX have no ¢urther questions on voir 


dire, Your Honor. | 
JUDGE HINKES: ‘the documents hava bsen offered in 


evidence. IX wiil hear objections if there are any. 

HR. SCHAEFER: I would like to ask first, Your Honor, 
whether thene docunentss are being offered with a to Count 
tat ie Oehihens ee Ee Nine ad He 


MR. MCINERNEY: ‘Your Fonor, I am offering them as 


of A & P's defense. IX am not directing then aortene Borden 


or with respect to any al! Legation against them. tT find it @iffi- 
oult to respord to Mr. Schaefer. ° Me 


MR. SCHABFER: ‘Tha problem, Your Honor, ia, as you 


wight anticipate from ny comments this morning, one of our 
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objections to the admission of these documents relates to 


whether any showing of relevance to this proceeding has been 


made. 


The questions of relevance as to Counts 1 and 2 are 


very different in meny respects from the question of relevance 


to Count 3. 


FR. McINERNEY: 1£ agrea with Mr. Schaefer. If think 


they have more relevance to Counts 1 and 2, 


SUDGE KINAZS: If you have objection with reference 


to xelevance to Count 3, you may persuade .@ <<< 


fi3. SCHAEFER: TI was wondering wkether A & P was 


offering then --—~ 


JUDGE HINKES: I think Counsel for A & P is offering 


then in defense of ita own position and not necessarily as 


attack on its comRespondent. However, Complaint Counsel will 


be entitled to use thig Sooumant for that purpose unless it is 


restricted. 


MR. McINERWEY: If there ig any way of shortening 


this by my seying I an offering it wlth respect to Counts 1 and 


7 


«, I will do that because I do think they are mich more germane 
to those Counts. 


JUDSS HINKES: You may make that Limited offer and 


it will be received for that purpose only. 


Then it will be up 


to Compleint Counsol to use them for other pucposes if he wishes 


to but that will Nave to be cn a Separate ovfer, 


z eee zs ayn igeos iy 
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MR. SCHABFER: In that regard then, Your Honor, since 


Borden is not a party to either Counts 1 and 2, & don't think 


it is necessary for us to further pursne our olojection to the. 


admission of these documents. 


JUDGE RINKES: Very well. Mr. Mathias, any objection 


MR. MSTHIAS: No objection, Your Honor. 


JUDGE HINKES: Respondent A & P sxhibite 16, 17 are 


received and are linited to Counts 1 and 2 of the Complaint. 


(The docume:.ts referred to were 
received in evidence limited to 


Counts 1 and 2 of the Complaint.) 
By Mr. McInerney: 


€ 


Q Mr. Bartels, I believe you have in front of you another 


document which has been marked C-A & P X-18. Do you have that 


\ 


in front of “you, sir? 


A Yes, sir. Hage epee tame 


Q Would you examine that, please, 
‘is? 


and then tell us what it 


IR. KATHIAS: Your Honor, not to interrupt, but for 


clarification of the record, but the exhibit mr, MoInerney 


mentioned has been marked RA&PX18-Asg B, 


°. 


HINKES:. Yes.. 


MR. KcTNARNEY: Thank you. | 


JUDGE HINKES: You may continue, Mr. MoInerney. 


ENGR gm ie) Sires ge eee 
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By Mr. McInerney: 


Q Mr. Bartels, did you receive this document gomz:ine in or 


around September 1967? 


A 28. It was subsequent to Septerber 2, 1967. 


Q With respect to this document as well as the tivo previous 


decuments that vou have looked at which have been mrked 


Exhibits 16 and 17 for A & P, how did it coma about that you 


received these docwaents? 


A Document 138-A was Borden's proposal to sasvice stores in | 
the Metropolitan St. Louis area with private label milk. the | 
proposal with this letter was forwarded to me with the other 


propesals that cur St. Louis office had received from other 
dairies. i i : : 


Q You mentioned 18<A. Does yous ansvex equally zpply to . 


18-3? 
Q Sir, how did it come about that Mc. Nelson in s%, Louis 


sent this letter to you? Was that pact of “is respmsibility 


or duties in his capacity as the Unit Buyer in St. Rouis? - 


A Yes, it was. . z - ee es 


Q Was it the customary practice for a Unit Buyer such as 


"iz. Neleon to send proposals such as that contéine’ in R- 


A &@ P Exhibits 16, 17 and 18 to you as Division Director of 


j DUrchases for tha Middle Western Division? 


A Yes, he was reouired to do that for all proposziIs on the 


ws eee | ee ne 
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gertiouiar area. In other words, they would. cone in: together 

with his ee of them ard his recommendations as to which — 
one he felt was most favorable. ee 

MR. McINERNRY: I offer A s P Exhibits 18- A 6é B 


in evidence. . 

MR. SCHALVER: Objection, Your Honor an@ I request a 
brief voir dixe. ' 

JUDGE HINES: You may. 

MR. McINERNEYs Will you withicee your objection if I 
make the same limitation with respect to the sane docunent? 

MR. SCHAEFER: Yes. — ‘ 

McINEWEY: This is being offered under Counts 1 


Glia Sal 


JUDGE HINKES: Do you still wish voir dire, then, Mr. 
Schaefer? . 


MR. SCHABFER: If it is only being offered with 
iiesiciete ~ Counts i and 2, I don’t believe that will be neces=- 


Sary, Tete Honor. 


_. MR. MATHIAS: Your Honor, I will have one or to 


brief questions on voir dire, 
| JUDGE HINES: Very well. . 


VOIR DIRE 
By Mx. Mathias : 


» 


Q Referring to Reepondsnt A & P Exhibit for identification, 


1@-A ard B, what relationshlo, if any, @oes it bear to tha 


Se ise me ee ee 
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previous two exhibits Respondent a ¢ p Exhibits 16 and 172 

A The only relationship would ba that both of then involve 
Proposals to produce and deliver private label milk but the . 
axcas, &s you will notice, are entirely different. 

Q D1d you have any contact with the Borden personnel in 
cornection with thig particular transaction? 

A No, sir, 

Q Ro you nee any personal knowledge ag to the stores that 
are covered by the proposal in R ~ A&P X18 A&B for identi- 


fication? 


A Yes, they would ba the stores in the Metropolitan st, 
Touigs avea. 


Q Were you lavolved in aay way in negotiat fons for this 
axcrangenent? 


A No, sir, 


MR. MATHIAS: No further voir dire, Your Honor. 


No objection. 


JUDGE HINKES: f gather, Mr. Schaefer, you have with- 
avaxmn your objection, 
MR. SCHAEFER: That ig correct, Your Honor. 
JUDGE HINZES : 18-A & Bis receivad and relevant only 
to Counts 1 and 2, 
(Respondent aA 5 P Exhibit 18-a 5 Bp 
Was received in evidence as limi 


to Counts 1 and 2.) 


Se 


\ 


Se Sr ee a ee EN Ee, CR, A UE Ng eRe OE Et Fes Es 
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By Hr. McInerney: 


Q taoking at R “2s & P Rehibits 16 and 17, Mr. Bartels, I 
bej.ieve in response to a question fxom Mr. Mathias you said 
that these referrea to a quotation by Borden on private labal 
milk. Do you recail that? 


A Yes, sir. 


ee 


UR. MATHIAS: Your Eonor, I posed no such questions 


to the witness. X had no voir dira on Respondent's Exhibits 


MR. McINERNEY: But in reszonse to a geestion that 


you. asked, asking him what the relationship was between 16, 17 
and 18, I believe the record will show he so stated and he has 
reaffirmed ha so Stated so I don’t chink we need to be detained 
on that subject. 

: JUDGE HINKES: Very well. 
By Mr. McInerneys ; 
Ci Wisk ai ike i proposal referred 
to that was the lala of the ietters marked R~ A&P - X ~ 
16 and 17, what aia you go oes, those letters? . 
A These letters, together with the price schedule as part of 
the Proposal, were ‘forverded to Mr. Herschel Snith dn New York. 


Q sir, can you tell us if you recall, aia Borden get the 


business? Was that quote accepted? 


28 A Yes, the one on 16 ant 17 was accepted. 


a5 || 2 What about the proposal to which R= A ¢ P Exhibit 18a 
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and 18-B refers, was thet accepted? 


a We did not accept forden's proposal referred to in 18-% 


and Be 
Q Was R- A & P Exhibit 18-A and B forwarded to New York, 
Bix? . 


A Yes. They would heve been forwarded tegether with the 


schedule of prices and co forth the t Borden had submitted along |. 
with those received fro=. other companies qucting on the sore. 
business in St. Louis. 
Q Sir, I believe you have told us that prior to thé fing -.- ‘ 
Borden quotation which sca sent to New York, along with yor: 
covering letter which has been marked Commission Exhibit 2nI-A, 
there was a previous Borgen quotation that came to you in 


Several segments. Do ycu recall that? 
A Yes, sir. ney Me 


Q Do you recall what the approximate projected sav ings te 


A & P on that previous Porden quotation were, if my question 


is clear? re it is not clear, I will try to rephrase it. 
A By previous Borden guotation, you are ne to the one 
that I said consisted of three parts? 


Q Yes, sir. 


A As I remember it, it was in the neighborhood of $400,000 


a year were we to go 109 percent to private label. 


Q Sir, did you discuss thet prior quotation, if you unde 


Stand my question, with 2lmer Schmidt? 
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The prior quotaticn, you are referring to the $400,000? 
Yes. 


Yes, I did.. 

What did you conclude with respsct to this $400,000. 
quotation? .. | —— 
A My discussion with Elmer Schnidt was to the effect that 
I didn't feel tnat it would he econcuically sound for us to 
go to private label on the hasis of those figures. : 


Q Why was that? fSou 
A I made a rough ca calculation that that snounted to, I think, 


somewhere between four or five Gollacs per stora per day ona 
sin-day-a-week basis and that for us to absorb the labor of 
moving the milk from the delivery point into the cooler, from 
the cooler to the case, rotating the milk in the case, seer 
ing the loss on outdated milk and whatevar might be involved 
in the advertising and promotion of our own label, it didn't 


ee eee 


retains abenantn 
Sir, did anyone fram Borden discuss with anyone. from A&P 


in your presence what A & P's out-ot~store price on _— 


lebel milk ani dairy products would be? 
A Ro, sir. 


Q Where is A.& P's Legal Department, Mr. Bartels? 
A The only one I know of is in Wew York City. 
Q 


Did you have one in the Chicago Division or the Chicago 


Unit? hos 
° Wee 
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. ieee 
(The pages watenawee to were marked Respondent 


Boxden Exhibit RBX-6A ant RBA~6B for. Adenti fication, and 


was received in evidence.) 7.0: Ue hon! 

VR, eats Tf, you are ‘not ening ” go a 
‘further ~~. Shia ge eae Ia a BEE Peete 
MR. SCHAEFER? Wo, I am not..°°" 


HR. McINERNBY: Then I wild not restate my objection 
By Mr. Schaefer: fe En tie ar ee: 
Q Ne. Bartels, you testified this morning that the final 
Borden proposal and the Bowman proposal were creieeh tein to 


Herschel Smith in Rew York. My question is kow the transmis- {| 


sion was nade, was, the proposal teken to hin personally by you 
or anybody else, or was it mailed to him? 

A it was mailed to him. 

ee Mr. Bartels, you testified this morning that both 
before and after October l, 1965 you had received letters 
from Borden containing language like or language of the sort 
conteined in Cermisgion 3xhibit 2638, which is the letter from 
Mr. Tarr that I believe you have in the exhibits before you. 
Can you tell us, Mr. Bartels, on what specific cecasions prior 


to October a 1965 you had received such letters from Borden. 


A No, I can not tell you spacific occasions. | 


Can you tell us of any occasion? 


Q 
A ‘Not specific. By specific do you mean dates? -. 
Q 


Well, let mo ask the question jn a different way. Can 


[ wee 


20 Testimony of Ira Bartels 


19 
‘X chink the witness' testimcny, howover, is quite clear on the 


sioject. ¢ 


JUDGE HINKES: <= think we should make it a little - 
easier for the witness tc knew exactivy what youare speaking of 

Let me get the cl onolosy correct. At one particul 
time, Mr. Berctels, Mr. Schuiade subricted « Borden bid to you 


& pcm 


and you noted that it did not contiuin a lettar from Boxden 


cogacerning the legality of the price and-you asked Mr. Schmidt 


+ 
Rn) 


to get a letter. 

THE WXENESS: That is corxzect. 

nat Gid vou ask him to get, 

ally? 

THe WIENESS: YX asked his sgsecifically to gat a} 
letier indicating that the prices were availchble to others 
om @ groportianstely equsil hasis, that the prices quoted were 
not below cost + 7 legal in all other respects. 

JUDE HINKES: And che transmittal of October 1, A & 
think it is -- 

THE WITNESS: Yes, sir. 

JGOGE HINKES: --was in sesponse to your reauest to 

is thet corxact, 263-E? 


SS: That waz Eardents response to Mr. 


° 
Me, Schiaidt's request. 


JUNGLE HINKES: 2nd aluo ip «response ta your request 


Hermida? 
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1 l 8 “ THE WITNESS: To Me. Schmidt. 

MR. SCHAEVER: My question, Your Honor, is to clarif 
and make certain that there were nat any other ¢iscousssions oa 
My... Echmide about this hier at was the ambiguity. 

only discussion you had 


than with Mr. Schmit, that ¢ ion in which you told 


Hix. Schaiet to go back and get a letter ef availability or 


letter or 
g2ubsecuent to? 
By fr. Schaefer: 
Q Prior to receiviag the letter. 
This was the only @iscussion. 
MR. SCHAEFER: No further questions, 


{Is there anything else, gentleman? 


MR. MATHIAS: 


SUDGE HINKES: ‘The: iv one thing that disturbs} 


| 
| 
| 
| 
| 
| 
| 
} 
| 
i 
| 


dont know hew portinent this inquiry is in aay 


Gunes CaN Be LMA at AAO La IT ANE, A I ORLA MAE AYA AE MSN LD AIT CANO AOE Te! PNET Sot OEE Tf CROC LR EIEN a | OM RG A SP Une rN |) ota 


Ap theme eo teese ee eee ow 
aoe CRN cE SRE FSR I A 


Little susprised by the Bowrar biG which was 
x both privaze Lebsl and for Sownen label in view 


your testimony that. te private label meant additional cost 


owns 


supplier. Can yeu explain the 


pricing under thogea chlreomrstances? 


“oainti eaxolain why Bownen priced them 


ee Ne Me Aa OO OD oD NUP EY 


OOo he ee ONE NE A Hy I Oh SES eS OTe 
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(The papers referred to ware marked Commission's 
Exhibits 200-A through -2-4 for identification.) 

MR. MATHIAS : Mark for identification CX-202-A 
through 2-13, consisting of tables summarizing and detailing 
price comparisons between Borden's price to Wilco Food Center, 
Gary, Indiana, and to A & P stores in Gary for each month of. 
the periods October 1966 through March 1967 and June 1969 
through ase 1970; together with tables showing percentage 
relationship between (1) items purchased in common by wilco 
Food Center and at P stores in Gary, Indiana, and (2) all 
items purchased by Wilco Food Center from Borden. 

(The papers tihanwes to were marked Commission's 

‘Exhibits 202-aA through -Z-13 for identification.) 
By Mr. Mathias: 
Q Mr. Bitting, I have handed you copies marked for identifi- 
cation as CX-188, 190, 191, 193 through 198, 200, and 202, with 
various subparts. Are you familiar with these documents, sir? 
Yes, I am, : 
Who prepared these documents? 


I prepared these various documents. 


Can you describe in a general manner what these exhibits 


purport to show? 
A They purport to show for the time periods indicated price 
comparisons of common items purchased by each of the eleven 


custoners,as well as the unit price, both on the unit price 
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basis and on an overall item base. 


a> 
j 

‘ Q What do you mean by an overall item base? - The combined 

3 


| total of all of the units? 

BUA The detailed unit price information as given on a weekly 
base, and then the weekly information has been summarized on a 
monthly basis, either a four- or a five-week period making up 
the monthly victure. 

ie How were the customers selected for the preparation of 
these various tabulations? 
A Conmission’s Counsel supporting the Complaint made the 
selection of the eleven customers. 
Q Upon what underlying documentation are these various 
exhibits based? 
A These exhibits are based mainly on invoices from the Borden 
Company to the A & P store or A & P stores in the three 
citics mentioned in the description of the documents, as well as 


the Borden invoices to each of the eleven stores. 


Q And are those underlying documents present in this hearing 


room? 


Bier pret ean re ee eer newarr wie eee 


A Yes, sir, they are. 

Q And where would we find them? 

A Those underlying documents are on the table to my left, 
right here in the corner of the table. , 

Q The rear corner of the room to the left of the witness. 


A To the left of my table. 
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‘HQ You montioned the term “comnon items" a few moments ago. 


4 What did you mean by the term “comuon items," Mr. Bitting? 


uA A commoa item is an item which wae bought by each of the 
eleven custoners selected on a weekly basis as well as being 
purchased by the A & P store in the particular town the custome 
is located. fi 
4 Q Referring to CX-188 and turning to 188-C, could you. 
explain for us just what you have done on ‘Ccx-188-c? 
JUDGE HINKES: Let's go off the record. 


(Discussion off the record.) 


| eee 


nection with the first week, the week ended Octobar 8, 1966, 
is that correct, sir? 
A That is correct, with slight modification. 

What modifications would be made? 
A There were certain periods during the 16-month period, 
epecifically the period of January through March, 1967, and 
January through March of 1970, where the Borden Counsel was 
not able to provide us detailed rebate information. They did 
Supply some rebate infomation which was used in the determi- 
nation the rebate, but it wasn't as detailed as for the 
three months of October through December, 1966 and the period 
of June through December, 1969. : 


Q When you talk about rebate information, are you talking 


about the actual rebates themselves, or the work papers showin 


how they were prepared? 
A The work papers, the detailed work papers were not pro- 


vided for thezs two 3-month periods, 


Q But you did have the Borden record showing the amount 
of the rebates paid to these customers? 
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the same procedures wore followed ag you have described in con- 
| 


A We had the Borden records showing the amount of the 
rebate which wa used to verify, as well as for the second 
three-nontha period, the period of January through March, 1970 
73 had @ pauper called“the sales e:pesnse checks” which showed 


the amount of tha rebete, és well as the pexcent of the rebate 


Pa . 


Poe 
ore 


5 
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i ° wee 

2 | now. ‘a hve a witness on the stand who is attomting to 


Ris explanation may be totally unsatisfactory to you, 


{Hi 


: explain his work and his work product, who is attempting to 
i and then perheps to me as well, but that is Compalint Cousel's 
{ 
} 


i 
explain hoe he computed certain figures. 
| 
case, 3204 or bad, that is his case, and you can destroy it if | 
you wish to by offering contrary evidence, by cross-examining 
this witness, or what have you. | 

Right now, this witness if giving us his answers, — 
and as such, they must be received. If and when you have heard 
all of his answers, you think the Exhibit should not be 
recoived in evidence, I will hear your arguments on that 
scoxe for whatever reasons you may be able to advance as a 
result of your cross~examination of this witness. 

MR. McINERJEY: I presume there will be an opportunity 
when the offer is made for a possibility of a voir dire? 

JUDGE HINKES: Of course, of course. 


MR. McINEPNEY: Thank you. 


JUDGE HINKES: You may continue. 
MR. MATHIAS: Your Honor, of course I would like it 
21 noted on the record that Complaint Counsel do Aob ance with 
22 any of the gratuitous statements of A & P's Counsel. 
i) | JUDGE HINKESs: I didn't expect it. : 
24 | By lix. Hathiads : 
25 Q Mr. Bitting, now in each instance, in the case of Burger's 
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and the other customers on the subject of these price compari- 
son tabulations, did you have the invoices for each of these 
months to the various customers? 
A Yes, sir, I had the Borden invoices to the customers. 
Q And these invoices were the source of the purchase volumes 
which you have ueed in your summary exhibits? 
A Yes, sir. 
Q In each instance, did you have a copy of the record of 
the rcbate payment ot each of these customers for each month? 
A Yes, sir, in some for. 

MR. FOLEY: Your Honor, I move to strike that answer. 
There is no way the witness could possibly know that he had 
all the rebate payments. How could he know, or at least there 
is no foundation for it. 

JUDGE HINKES: I will wists <td objection. The 
witness’ answer will be stricken. 
By Mr. Mathiass 
Q Mx. Bitting, in the case of Burger's Market, for each 
month of the two time periods covered by CX-188, with subparts, 
Gid you have a copy of a check register of the Borden Ccmpany 
showing a rebate to that customer for each of those months? 
A Yes, sir, I did. 
Q In addition, for certain periods of the time involved, 


that is the first three months, October through December, 1966, 


and for the period June 1, 1969 through March of 1970, you had 


a 
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additional records concerning rebates to this customer, is 


that correct, sir? 


Yes, sir. 
And what was the nature of this additional material? 
This was in the form of correspondence from Borden's 
Counsel, letters dated February 24, 1971, I believe -- may I 
check my records? 
JUDGE HINKES: Yes. 
THE WITNESS: There were two lettars from the Zorden' 
Counsel, Mr. Schaefer. One was dated February 3, and another 
one was dated February 24, and then there is also a letter 
from Mr. Schaefer, Borden's Counsel,dated April 7, 1971. 
MR. FOLEY: We don’t have that, Mr. Mathias. 
JUDGE HINKES: Off the record. 
(Discussion off the record.) 
JUDGE HINKES: On the record. 
MR. SOEFPING: Let the xecord show that I tumed 
three letters over to A %& P Counsel. —One is February 3, 1971; 
one is February 24, 1971; one is April 7, 1971, all from the 


law firm of Sidley and Austin, Chicago, Illinois. 
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% MR. FOLEY: Mr. Soeffing, is there an enclosure or 

-Ols mt 2 }{ attachment to the April 7th letter? 
3 i MR. MATHIAS: Your Honor, insofar as enclosures are 
| concerned where additional documentation was forwarded,I would | 
5! explain that this was a follow-up on the subpoena return by 
6 Respondent Borden, and they were submitting some additional 


7 jj materials, and in one or more letters they did include additiona 
8 || detail documents and those are among the original documents 


9 jj that we have on the table, and they are available for inspection 


StS im an ie Steet ETAT TRCN Aha 


10 j} on the table. 

1f I do not have extra copies here in my own file as to 
12 | these. 

13 MR. POLEY: When we finish this afternoon, could I 
14 |} ask that I be shown specificallw which ones they are? There 


ay JUDGE HINKES: Could you help Mr. Foley find it? 


MR. MATHIAS: Yes, Your Honor, we would be very 


| 
$ 
{ 
i 
15 are thousands of documents on that table. 
heppy to do it. We have offered to do it in the past. 
MR. FOLEY: I would state in reference to that, when 
I spoke to Mz. Bitting and Mr. Mathias, I was advised of the 


February 3 and Fubruary 24 communication by Borden Counsel to 


the Pederal Trade Commission. I was never advised of the conm- 


munication on April 7, 1971, nor was I advised by Borden Counse 


on that letter. 


We did not receive a copy of that letter. This is 
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the first tine we heard of it. 

MR. SOEI'FING: I merely wish to state that Mr. Poley 
nevex zsked for that letter. 

MR. POLEY: That is ridiculous. How could 1? [I 
didn't even know it existed. 

JUDGE HINKES: I think we understand the situation. 


MR. MATHIAS: Your Honor, the simple fact is that we 


have had all of this material cad our accountant available all 


of this time and we had never intended to send them every piece 
of documentation upon which these tabulations were based, and 
we so informed them over a yoar ago. It is rather obvious we 
just couldn't supply them with every one, and to supply one 
little paper here and there would serve no purpose. 

JUDGE HINXES: In any event, Respondents have full 
access to any of the underlying material by which this witness 
is testifying und it is here, presumably available for thoir 
inspection. 

I think that upon request Complaint Counsel will 
offer you any assistance you need for your purposes. 

: MR. FOLEY: Thank you. 

MR. MATHIAS: Yes, Your Honor. I hereby again state 
that Mr. Bitting will be available to explain where each and 
every one of these figures came from and which documents they 
should refor to in order to find a particular document. 


JUDGE HINKES: Very well. 
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By Mx. Mathias: 
7Q So that, Mr. Bitting, when you are talking of the informa-~ 
tion received in letters from Borden Counsel and these Borden 
worksheets, you are talking of information.in addition to the 
basic rocord of the gales to Burger's, that being the invoices 
for each month and the record of payment of a rebate to Burger's 
for each month; is that correct, sir? 
A Yes, sir. 
Q Aad these would then be materials which you used in check- 
ing out the wanner in which you applied the rebate check to the 
monthly purchases to obtain a net price? 
A That is correct. 
MR. MATHIAS: Your Honor, we are faced with sort of 
a problem here of whether to go forward and use up valuable 
time which we are going to need to prepare for Mr. Minkler, but 
there are still a couple of pages of documents to go through, 
and cbhviously there is going to be some voir dire from Respon- 
; dents. 
It would seem, though, probably the wisest course at 
‘this stage would be to adjourn until tomorrow and take 
Mr. Minkler's testimony, and then come back to Mr. Bitting. I 
} juut don't ballave that we can accomplish. that much more this 
aftazncon evan by the four Kegiocd time period. 


! 
JUDGE HINKES: Very well. (I think that is perhaps 


t 
the best cours? to follow at this time. By pre-arrangement, 
| 
t 


{ 
{ "'x¥ 
| 
‘ 


' 
‘ 
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which he is at:temptilag to varity. 
7 WR. MGLWIRIEL: Thenk vou, sir. 
UIDGS NINA: Vary valli, Me. Yoley. 
: VOR DIRE 
SY 
% 


Bltting, could yor sail us ubhex 


@ you got the uit 


ae 


. : 
elit, Soe CRITTERS LON TEE TAR ETL 
ne 


° 


esicss for AGP fn Acanond? Yeu indieateda chis maming the 
. “Re 


é 
g 
a 


eines AGP involees of Qoxden Lavodies te A BB that you - 


dtendaed; 48 that correct? 


Anvolices far all: units che 


200er @ cog emsncee tine > teat eis 


eRe ostens on e123 Saxe 


sid Suz eh f88 deissenk stores, they ware. 


and you sinus also abot ita) ova AbD # : chatio, an 


| item that was puschasen by Brauer ond that was yuechased by one 


, of ia AcD storen 32 Mason. 


nit ee an dtaa Chat wes ) purchanad by ali three of thous’ A&P 


Sores Chat you looked at? nid it have to be on schasad by all 


i 
H 
{ 
Is commen Stuer ax your ¢afi~ | 
4 


© did not have te be a sovhaced by all nein as leag as it 


Was piwtzches26 by era of was 


" 


Tacaond stoxes.: 


(tr. BESTA Nae thaxre Aka yor set the AGP LRVOCCS Ya: teeny 


i: Payedcally , the sozfan inwoless te ASP Lor the 2g m0nd area. 


hese did ‘yor phyulcally evtain chan 


a Fos what pickled? 
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private labsl and Rorden label, the price shown hers is caly 
one of thos2 two prices. 

By Mc. Schacfsr: 
Q ‘hat is correct, icn't it, Hr. pitting? 
A Yes, sir. 

MR. SCHBEFER: Whatever may be the applicable law 
uncer the Robinscn-Patmen Act, this is the xeason thet I ask 
you, Your lszer, to view this exhibit as it reiutes % 

3. Ind whatever justi S\cation Convlaints Counsel meke for 
offering it, it pdeinih 


and, We will argua, not 


“ER. METBINS: Your Henor, if f could, maybe Complain 


Covusal could clarify tne situation a little. 

There has boon = misunderstanding of Con- 
pleinte Counsel's instructions in this instencs -~ 

wR, FOLEY: Your Wouor, It would object to Complaint 
Counsel testifying. 

JUDGE HIKKSS: Well, we hava heard from Me. Schaefer 
an explanation cf what he is trying to prove. f think undor 
whose clrcurstances, Complaint Counsel is entitled to reply. 

MR. MAYHIZS: Your Honor, the dcocwiznt wes only to 
conpaze octiein label pricing with tho priciug to Burgar’s. 

I was wnaware of ths inciusion of this onicn dip 
under Borden's libsl, and L think that L€ a couple of questiozs 


ware pointsd to Mr. iucing, wa could £ind that in each and 
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avery instance where this error creeps into his calculations, 
it is with a product such as on3cn dip, and that these calcula- 
tioa3 can ba quickly altered to exclude that product from t:ha 
calculations. 

Tha calculations sholld not contain the product 
wher2 one of the A&P stores did not purchase it wider a pri~ 
vate er 

JUDSE HINES : Woll, ba that as it may, if there ia 
an inconsistency that you can see, natuzally you will want to 
correct that at somo staga of this procesding, but I don’t 
think that chat sscionia interfere with ur, Scheefer's attampt . 
$0 ézmons trata the inccnsistoncy, the alleged incoasistency 
of this particular decuvsat. : 

HN. MATHIAS: No, Your Honor. I wan't intending 
thet. % realize that Mc. Schaofoxr has the right sand the 
—e te go into those matters. | 

GUD3SE HENKES 3 Very woll. 

You way ‘continua, Mr. Schaefer. 

ER. SCHABVER: ‘Thank you. . 

By lir. Sch2ofars a 

Q Row, Ms. Bitting, just so the record will be clear, if 
- understand it, you took each week as a soparate unit for 
purposes of dsatexmining what products will ba included on 
Ghe list. Ic that correct? : _ 


KK hat in correo. 
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indicate’ yesterday, when an e:aibit with the captions are 
prepared for 2obinsoi-Patman Act purposas, che cnly way to 
g2t the inforsacion out so that Your donor can evaluate what: 
has gene into it for purposes of Court 3 is to ask these kinds 
of detailed questions. 

JUDGE HINKES: What acre you trying to detozmine with 
this question? Right now, the 2e% 

MR. SCHABFER: Wall, I teink I understand wneze I 
am im tha line of quasticaing. = den't svecali the exact gques- 
ticn. 23 the ter cen rveud it back to us. 

ad by the reporter.) 


and onca you have the answer to 


MR. SCHAEFER: We! i come back again, Your Honor, 
to the exampls thet wa pic! 48 morning, which I have tried 
to use throughout my questions in ordar to give us soms 
focus. 

And I want to asteblish, I want to make it clear, 
that in preparing this exhibit ur. Bitting did not reflact 
ia these figures the prices of cartaia identical dairy produets, 
which is in Fset what ths pki. saems to indicate. 


JU528 HXINKZS: Referring, presumably, to the Bordgan 


the private label, is that it, 


on the ASP purchases? 


nat Burger's was 
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the caption of "Total dst Billing co Burger's"? Io “aat 
correct? 
A Yes, sir. 
Q So only the caption is differant. The method is the 
Bare? 
A Yes, sir. 


Q And finally, hew did you arrive at the vercentage figure 


shown in tho far right-hend column of Commission Exhibit 


A That is a calculation basad upon the relationship of 
Column 2 on that 1898 divided by Cclum X, 

Q And the figure shows as a six-month total is couputed 
in the same way? ent! 

A Yos, Six. Por the last colum:, that is. The firrt 
columns -~ 

Q The far right-hand column is conputed by dividln¢ the 


first colwan into the second column? 


| 
| 


A That is correct. 
MR. SCHAEFER: I have no furthdr gquesticis. 
MR. MATHIAS: Your Honor, 1 have a coun/a of qxve:- 
tions that have heen raicsd by tha voir dire. 
SUDSE HINARS: You muy continue. 
DIRECY BEAMINSSION (Resumed) 
By Mr. Mathias: 


Q Mz. Bitiing, in the questions by Mr. Foley, taera war 
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| ae 
Lhe various custerners which vou 
have prepared Sonputations. 
WR. FOL In which case £ "oud object, Your Honor 
Complaint Counsel objacted to ny precesdinag in my voir dire 
bayond tha Strictast confinas Cf the exhibit, and Your Honor 
SUuZtained that Objection, end x Likewise prece the 8am con- 
Dlaint, 
JUDGE RIVRES: Limit Your Guestion at this point 
this particular S, Ur, Mathias, 
Mr. Mathias: 
In the casa of the work sheots insofar as they xsiatzed 


Burgar's, did Borden tse the Bota amount Caring aay monty 


how, in your opinicn, doas it mpke & Substantial Ciffar~ 


@23c0 ia your culeculatiors i¢ 792 23e the nek anount or the 
total anount? | 
A The calculations, it wouldn't make any differenca, sincs 
ths bottle agjustmsnt is 
why did you use the 
The maha seansa was 
tious eny Comaection with thi boils ijustasn! Tha bottis 
281%, showls not entar “he pictuers. becauso it 
x 


7 < ge sgby Sow - -.erdetl » — : pt 
-"HiGOuNS, reduction jy PrAc3, that 


f@lt stonld re &oplied 
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Arr | 

cate of 5.9 paercant fer the months o% Octebar and November, 
1966, whereas the Borden work shsets for Burger's Ma:skat for 
October and November, 1966, indicates that the discount was 
8ix percent? Is thet not a fact? 
A That is correct. 
Q And is 1¢ not a fact that the ai ffoxvence of one-tenth 
of ona percent in discount, at least in tha rionths of October 
and November, 1966, is as a result of a §39 bottle cradit 
which makes a difference betwoan tra Lagure that you used 
and the figuxe that Borden used on its work sheets? 
A Yes, Six. 
Q So in the case of October and Noverbsr of 1966, whethar 
one inciudes the bottles dcoas make a ai¢isrance? 
A I was under the impression chat mr, Mathias was referrin 
to a substantial dizforance. 

JUDGE HINES: Let ma ask you, Mr. Bitting, how 
did you figure this $50 difference? How doss cne arriva 
at that? 

THE WEINESS: At the botten of the invoice, Your 
Honor, of gach waskly invoice, there is a line headed "Botties;’, 
and gsnereily they ehow the number of bottiaa on the invoice 
which wore Galiverad, and oa the invoies the bottles which 
Were refurnnd, «o the item on tha lines haadad "Botties” under , 
the total ariunt jinn ratleets the ai.iferuncea betweon tha 


humber of hotrsloe aAnlivorsa aad Sho munber caturned, which 
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could result in a cradit or a cherga, depending upor. ths 
aGciivaries and 
Howover, thore wore a numver of onvoices whara 


customer did purchase glass bottles, and there was no 


mant. ‘In fact, in ona paricd fer nontks tha custemar 


giazs deliveries of honmnogsaia: Ltauzin Dia gallons, 


/ : ~s “4s 
containers, and those wes no adjussucat, no botel acjystmant, 


which seemed very uilikoly, in view o£ tha fact that che num 


ber of roturns, from my oxpariaace in gro acy stores, docs not 
élways tie in with the number cf bottles dolivered. 
That was one raason why + figured this ast amount 
LEtLe on tha invoica waz iasorrcet. 


L438, —_ 
HER 


mm ae s ‘ ry 
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indicated that instead of a percentage discount received by 
Titodel they recsived a certain conts-off cn certain items. 

Q What iiems wexe davolved, sir? 
sh] on which they xeceivad a certain conts-off was 
honegenized milk gaéilon-size glass container, where they 
woceived 2 4-cents-a-gallon reduction in price. 
Yow, Nx. Bitting, was this the only iteia te which the 
anplied, accoxding to the information you had? 


G-rionth pericé of Cstobax 1966 through March of 


1967 it is the only item. 


Q So the other itams appsaring on CX-191-C thxough ~? all 


appear as the net prices at which they were billed? 
A That is coxrect. 
Q Now, what deswsents did you use in the preparatica of 

M-LOL-C through -P for identification? 
A I had tho Borden Commeny invoices to the Medat Food Center 
at Haunond, I nad the Dorden Company invoices to the A & P 
stores in Hewaozd, I also had certain rebate menucs in the forn 
cf check recistixrs. Those were tue main deauments used. 

Q and did you have any vorksheats that had been provided by 
Borden concerning the cementation of the rebate in these 
instances? 

A I did. 

Q Did you check out the computations on chose woxksheats 
with computaticnus of yous own? 

ree 
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of Yorden's. Counsel, Gated February 24, 1971, wien 


Wow ie the Snfourstion in the ACNE 


She dioforvatieon As in tne atzachwent. 


° 


Wit Be Dine 8s fede AY ~axhs: at x? 
wAQe AS os ABCLCACHNEMINe GSLs 


9 eee Re A a RR LOI SOIT AO TOO Pe ELAS ES ALS 


AG LL. 


“7 we -- ad = a = 
The attechmante 45 a Oz >) Za 


rye 
eee 


gir, rt did. 


eT en nel crmeaoonapeerd 
: ‘ “yt ‘ 


What inferration » that, six? 
Teere ware ons cebate mamoranda in tie form Of Check 


vnich < hed xveceived fron yc Egvéoan Towpany as a 


Navomber cL LOT. 


& 
i" 
{ 


ie you also had the 


as a ae 


- eee woe 


“hose months; 2S 


Phe Zavoces Wore available and used. 


Q Now, GiG you prepare Eny calculations ef your ovn 


etn ae ee wee ee oe 


out this applicecicn of the xresae ty the meer of Loux ce: 


eo 


ser gallon on glass an pwr, aus vents for halfegallon ov 


Sg et OA AOA LOS CS OS 


ee Loans 
See 


Borden work papers? 
MR. WOYGVY s Odjee ULC GO the question ; and in particu- 
las to tho use of the wore Nod fy. 


| eae 
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ow 
cmission fehibit 1sa-c tarcugh 2-13? 


Q How calliag yous atscention ta the nex <ica £isuses 
~~ S 


appearing foc Patt: she oN nec price line on these 

varieug sheets. Has theses been & Aigfesenca in the conpu- 
a as ecpercd to Cowalssien Exhibit 138-C 

eheoueh 3-13? 

aA ~ avvived at the not price which 

paid on a sisilar basis to CE 166. 

Q Bhat disesunt om rebetse, vhat p2xceniege ox type ck rebate 

did you apply te the Tittia pricas to azvzive at the crises on 

this exhibit? 

A She jaformetion I hac kecn sepyilied fer the business rem 

hete records for thig cias2 sey a by Boxrdea’s counsel in- 


= 


Aseated chet this vcore wea biLicA on a net price basic. 
Where were no Glecounts oF Ss Sherofoxa, tha price which 
appears. oa CX lsh to the 2 invoica 
price Exc Eoxdaa bi 
of any chack 
geceipes inciviied in the docu aatetion virich ad been supplied 
to you shoving che Reliy o£ this wWitctle store, that is tne 
SLccle Valpaelso store? 
A Shere hed bhecn no senna ray supplicd to ne for this 
EtOLee 
Q Wow, eailing your attention +o Couclesion Mrbibit L00A, 


‘TT a 
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wee 

xeceiucd Fyoa Bordan's cowse). was tnat che store no longer 
puxschase? from che BorGen Company aiter 
Q Wow, co2ld you indicate to us, six, ene check 

ocshich vou rexercea that you state? you 

aration of this moe price? 

PY Rae check wegistexs fox the pericd of Cctoner 


December 1565 axe in these boun rwooTaLly ££ Liles. ne 


for the voricd cf Jan . ugn March 1967 


are in my hand 2 


on Hovaiber 19, 19° 
tlreough Yecentsas 5% are in my hand marked as 


sing oa HOvexber 19, 1970. 
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“ 
5 


[eee 
By tt. Hathias: 
Q Unger each of the indivicual itens appearing ia each 
oz these tabulations on tne second line, are the prices during 
the seecnd pexiod, that is, gaonacy 1967 theoucgh Haxch of 1¢67 
gencxally lewcr ies thos2 appearing in. %: Oatoter through 
Shey are lower Guxing the Jaruary through March L067 
pericd. 
ew, in the porica Cctebo: through Decemoer 2966, hew 
you arcive a @u aring on these 
“sarough L? 
» the Borden billings to the Wilco Pesd Canter. I 
cee naevenees fc % 
CUsECHEL . ALE A yoolenintal worksheet previded ts 
the Borgen Counsel to vecongila tha vokets dollar avount paid. 
his, again, ie the decunoant to wiich wa “nave 
detail cebate shee. xecaived frou 
“ag teen marked for 
Respender 
correct. 
what manne was the net pice acvived at? Vas 
by « percentage besi3 or was it by a cents~-o££ basis? 
price in the case cf wiles? 
yea rcbane auouns foe the four or five-weck 


onth tu the apolisable sales for that ceciod. 
sex 
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JUDGE HINKES: The hearing will be in order. 


I believe that you are prepared to present your 


hext witness, Mr. Mathias. 


MR. MATHIAS. That is correct, Your Honor. I would 


like to recall R. John Bitting. 


JUDGE HINKES: Me. Bitting, I presume that perhaps 
that would be the best place for you to sit there asa 


witness. 


You have been previously sworn, Mr. Bitting, so 


you ore still under oath. 


THE WITNESS: Yes, gir. 


Re GOHN BITTING wes thereupon recalled as a witness 
for the Commission and, having been previously sworn, 


testified as follows: 

JUDGE HINKES: You may procead. 

HR. MATHIAS: Your Noror, it is ray intention to 
re-examine Mr. Bitting on a number. of docwaents as to which 
he pag Baieady: deeuletas at some length in his earlier 
appearance and that is the price comparison chart which had 


been marked fox identification 23 Commission Exchibit 188, i191, 


194, 260 and 202. 


Eefore questioning Mr. Biting however, I thirk 
certain developments of recerd that pertain to his previous 


testincny should bea mentioned. Certain documents which were 


roferred tp in Ux. Bitting's earlior teatimony concerning 


“ . * 
TO ee er en an este cae reer eth er erat etn lindo a eg no ene -_ 
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these exhibits as rebate work sheets of Borden’and at 
other times as detailed rebate records, which were also 


identified as recpondent AsP exhibit nwaber five, have since 


been received in evidence in this matter as Comission ethibit 
288A through x. 


lic. Slitting also mentioned in connection with the 
period January to arch of 1979 certain documents entitica 


"Request for special sales special check,” Thess dccunents 


have’ bean secsived in evidence as Commission Exhibit 2@9a 


through C. i 


Also, there was mention of certain rebate check 


memoranda for the period Octobar through December 1956 which: 


have also heea received in evidence ag Comraission Exhibit 265A 


through V. In connection with this set of exhibits there 


ware also certain Boréen forns requesting thesa checks en- 


titled "Request for special sales special check" which had 


been received as Comnission Bxhibit 267A through C. 


With that background I would then like to question | 


Mr. Bitting concerniag Comaisaion Exhibit 188A through 213. 


OIRECT EXAMINATION 
By Mr. Mathias: | 


Q’ Now, Me. Bitting, you have previously testified concerning 


the mannex of your presaration of the stimary price comparison 


chart which has been identifled as Commission Exhibit 188A 


through “213. In the course of that testimony it was decided 


' Testimony of R. John Bitting 
that certain changes were to ba made in these charts. 


Referring now to Commission exhibit 188C¢ through 413, 


can you explain in general the chanyes which you have nade 


in these charts? 


A In general I eliminated the non-private label products 


puschased by the AgP stores resulting ia the elimination of 


four‘:or five products at the beginning of the Cstober 3.966 


period. The tables as they ace now set up cover the scmaon 


items vhich we defined before as itens purchased by the 


Burger's market as well as by the A&P store in Hammond now 


showing that only the private label products ware considered 
4n the-A&sP purchases. ; 


This eljmination process was done by deleting on the 


18S8C through 213 these products by striking through them 
with a heavy black pen. As fax as the other part of the 
elinination was concerned, cn ny work sheets which provided 


the information for the bottoa half of each weekly. data sheet 


I pulled out the sane Borden label products and serious 
at new totals. i: *. 


. 


'Phese totals are represented by my i Sadie figures 


on the bottcen nape of e2ch weekly period information. 


o> When you axe talking about these figures on the bottom: 
half of cach weekly pericd you are Retoresng to those figures 


behind the citles "total nat billing to Buxgexr's of ts 


purchases Of thosd itens, billing of Burger's had beon charged 


: 4 , 
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prices paid by A&P for these items, dollar discrimination’ 


(overcharge) and percent of discrimination {overcharge)", 


is that correct? - 
A That is correct. 


Q Now was any change made in ths title on Commission 


Exhibit 168¢ as previously described in your testimony? 


A There was a change made. TIT eliminated the title entirely 


as represented by the black line which is showa ae the top 
of page 183C for the six month pericd of October 1966 through 
March 1967 as wall aa on CX ee heten for the 10 month 
period of June 1369 through March 1970, 

, There is algo an aéditional elimination on each weekly 
reported item of information as far as the number of ites 
in the €irst Line of the four lines undexneath the detailed 


information for each week. I eliminated the nunber of itens 


by drawing a black line though the previ.cusly reported 


aumber. : 
Q Referring to Commission Exhibit 183A, what change, if 
any ii strike. : 

Going back to 138C through 213, in all other respects 
was your manner of preparation of theze pages the same as 


that which you previously described in your prior testinony? 


A It wae the sane. 


Q Now xeferxving to Conmission Exhibit 188A, what chaagas, 


if any, did yon mako in this exhibit, sir? 


eee 


124.0 
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Q Referring to CX 188A, footnote one, you state "only 


private lebel product considered in AsP purchases". Could 


you clakorate on that statement and explain it furthes? 


T am rot oxactly clear what you mean by that. 


A The common items ware the items purchased by the Buxger's 
market for a ‘particular week and sinilarc iteas purchased 


by the AaP store for that same week under the private label 


program. 
Q° The fixst thing thea in osger for an tem to be what 


you c@ll a comnon iten is that that iten must have bksen 


putshased by AGP under the private label axrangencont? 


Is that correct? 
A Yes, sir. 


Q In addition to chat, that iten Rust also have been 


purchased by Rurger under tho Borden label, 4s that correct? 
Peas 


% 


A~” That is corract. 


eo - an 2 alco correct in stating that the term *doas aot 


include an item purchased by both AgP az@ Eurger unless that 


iter was purchased by AaP under private jabsl", as your 


chart in now presented to the Court? 


~ 


A The chart that is now presented only covers A&P’ " peivate 


label purychases, 


Q Let ma repeat my question again. 


that the texm "“comzon iten" ag you used it for CX 188A as 


“am I correct’ in stating” 


revised @oes not dnelude an ite purchased by both AaP ind 
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other Borden customers unless the item was purchased hy AsP 
under tha private label program? 

A Yes, sir... 

Q Now turning to 183B, briefly, the second column, Forden 
net sales of comnon items, is thig figuxe obtained by 
adding Bp the appropriate nunber of total net billings to 
Burgex's of its purchegas of these Ltens oa the part of the 
exhibit beginning at 188C? 

A“ Yea, air. | 


Q Now on 18@C and following parts these toctal net billizgs 


ere indicated weekly, ara they not? 
A Yes, six. 


Q And on 1583 che total of nat sales of both all items 


and of common itenas aca indicated monthly, is that correct? 


A © SOYes, six. - 


Q Now I believe at the previcus testineny you testified 


that each month included either four or €ive weeks worth 
of‘ gales. Is that correct? 

A Yes, sir. 

Q . Could you explain how for ths tabulation exhibit 138 
you determined whethar to include four ox five weeks in a 
particular ronth? - 
A’ Wa had several ways of determining that. Ona, we had 
coxtala cosreepondesce with the Borden Couasel showing that. 
Q' As fax as corcaspondence with Borden Counsel, which haa 


ere 


Side 
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' ree" 


hearing which is not an exhibit in this case. He is talking 


about check register forms, the copy of a check. £ belleve 


Mr. VPoley is getting confueed. 


MR. YOLEYs Yes, I waa. 


By Mr. Foley: 


Q Do you heve a copy of a check xegiater to Evrger which 


to Buxger from Eoxdan for tha months of 
mwUwary, Pebruary avd March 19672 fa that vicht? 


That is ¢cight. 


ony document which - cells 


itens purchased by 


Wa don't have « docement. 
You have no @ocument? 


A We nave no Gecument, 


Q Bow did you allesate the rebates for January, Feboary 


and March 19672 . 


A Cn the eaze method witich jused in tha prior three nonths 


to verify the infecnation that was on the dotailed work sheats 


for Burger's for Cctobsr through Decercer 1966, CX 288. 


Q° ou say on the gama wmctked. pia you take ths amount 


o£ tha check cagheter and divide that figuxe by tha total 
Durchases by Buxgee froa Borden of wilk product £67 the month 
in duestion to obtain a psrcent rebate? . 


A C Gi Lt on the gene basis, not a wonth bauss. XX dia 


vow? 


5 ae A ne ee ttn emma ee 
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it on a four week month basing’ Por January, FYebruary, ana for 
March it turned out to be a five week month basis. I used 


the same procedure that I used in the prior three months. 


Q Which was to divide the amount of the rebate check by 


the total net pruchaces from milk preducts hy Burger, is that 
correct? 
A That is correct. 
Q What percentage discounts did you obtain for January, 
Pebruary, ard Harch 1967? 
A Fox Januaxy 1967, using chis rebate meno in the for 
of a check register, relating eee fermen to either the 
total anount or the net amount which wos deseribed earlier 
after bottle adjustuent, the percentage came out to 7.5 percent !. 
Por February using the appropriate rebate Mena in the 
form of a check register, applying that to the ein four 
wseks purchases by Burger's from Borden, either on a tote 
ancant or a net amount, which is the efter the bottle adjust= 
mant figure, the percentage came out to 7.6 percant. 
Likewise oa the five week month ending the end of Maxch, 
1967, using either the total amount or the net anount:, relating 
the ancunt of the appropriate rebate memo in the form of a 
check register, the percentage came out to be 7.5 percent. 
Q But you had no document, did you, Mr. Bitting, either 


in CX 288A, or requests for special sales special checks or 


any other document of the Borden Company which were previously 
A 
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identi~ied by witnesses in this case that enabled you to 


detenntne how to allocate those 7.5, 7.6 and 7.5, percent 


discounts? as 


MR. HATHIAS: Your Eonor, I am going to object 


to the form of that question. Tha witness ig now being 


cross-examined, This is going layond vole dive and ha is 


being asked to exolain how he pz peared the docunent, 


Mz. Folay has alxvesdy assextalaca that thera ware - 


no rebate work ehests for these three months. Now r bolieve 


tiag into arguuent and cross~examinaticon, - 


JUDSS HINFES: of course, tha authentication of 


docugents may involve going into euch ‘factual background. 


Yam not sure that this is Ot surficleatly tied into auth 


tlcation to prevent it froa being considered a pxropexy part 


or voir dire. ite, Foley? 


HR. FOLEY: Your fouor, I would foal it is a proper 


pert of voir dire beeansa it is in ny opinicn dixvectly tied 


into the question of éuthentication which has heen argued 
at great length in thess procecdings. All I am asking tha 
witness 43 to establish that he does rot have work shoets 


Vhich tell hin how to allecate the rebata meno which he used 


in preparing cx. 198A. 


My question simply is, does he have any doctments 


fxeca tho Boxden Coxnany which have been previously identigied 


by witnesses called at tile heaving. If the Answer is yes 


= sot ns oe he | : eo re ee eee meet ene ene 
heeeentaead ~,  saeiememtnemen meneame ona omem eee ee Eee “Eee = ween oo we owe ew ores ee 
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‘or if the answer is no, I think it goes directly to how he 


prepared this exhibit and whether it should be admitted or 
3 not admitted. 


4° JUBGE HINKES: It would apvear that that is a 

5 proper authentication inguiry. Y will allow it to continue. 
6 MR. FOLEY: Thank you. | 

7 By Mr. Poloys: | 3 

8 


Q Ky. Bitting, do you ave the question in mind or would 
- 


9} you like me to rephrase it? 


10 A The question is do I have any documents that would ~<- 
11 i} Q --Tell you how to allocate the rebate Zor January, 


1a || Feburary and March of 1967 to Burger's. a 
"413 A There are no documents. There are othec means though 
14 eek I followed es I described carliecr. 

“45 Q The other means that you followed, did they esseatially 
involve the socnanten that tha practica folloveg in 1966 
for which you @o heve work shsets of applying the rebate 

to all items proportionately was also followed in 19672 
A’ Yes. : : 

Q Do you hava any other means than that? 
iA For the later reriod, for tha ten month period, we had 
information that indicated that for the pariod of June 1969 
through December 1969 tha method used in that pericd also 


applied to the following threea mouth period. I thought I 


was on right grounds. 


' 


2 


» & 


24 


a 


: Testimony of R. John Bitting 
16" ao 


Q Now other than the fact that the rebate was: allocate 


proportionately among all itens in the three months cf 1966 


and the seven months of 1959 for which you have Borden ork 


sheets, other thaa those tyo facts do you have any ot: 


basis for stating that the rebates in January, Pelrcvery and 


March 1667 were allocated pxoEertionately among all items 


purchased by Burger? 


A There were a number of cempaniss receiving certain 


cents off on certain products curing the October throngh 


Decenber 1966 pericd. Thesa companies XI vas also‘able to 


resencile, in most cases right dow to the penny, the cents 


off for the January through March 1967 pericd, the discounts 


method that {L used for the three month paried ending Docember 


1866 vould be carried through to thea three month pericd 


ending March o€ 1967, 


Q In the coursa of preparing Exhibit CX 188 ard the other 


exhibits that you have peepared concerning Eorden’s Inéiana 


cuptomerag, you had occasion, did you not, to examine a con= 


sidecable amount of Borden data on vebata, cents off discount 


policy in general, did you not? 
A Yes, air. 


Q Did you not Aiscovee fxom that that Eorden’s discount 


practices and cebate practices varied rem customer to 
D <o 


customer? 


A... . They did vary au far ag the method of eal.culating the 


: SNE che ctaonap oop nleael Gch rtganyet oe oe a OSE Ihc —— 1 
fe cee tne ~ aw sn ® a Se lit inci es ae Re OMS AN a oer mnie src Perens ommend 


ee te emma me ar 
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discount was concorned. 


Q 


And in fact for the Séeme customer did it not vary from 


3 chins to time? 

4 MR. MATHIAS: Yeur Honor, I am going to hers to 
5 object. I believe we are getting beyond the voir dire on 
6 this particular exhibit. I¢ Mr. Foley wishes to question 
7 the testinony of the Burger witness possibly this would ba 
8 


correct, but to question hin concerning the prectice of 


, & 


Borden rebating to a number of different customers, and 


10 we are discussing hece the rebates to ———— 8, XI believe 


‘41 i Lis improper on voir dire, 


"42 M&. FOLEY: Your Ronor, of course I think ve rave he 


13 established, Nr. Bitting has acknowledged, that there aze- 


14 || RO dccuments fxeu Scrdoen which tell him how to allecata the 
15 rebate check that Borden gent to Barger for 1967 - He has 
16 |] testified that he has dore that on the basis of various 


assumptions, cre of which he, hinael¢ g Mentioned was raterring 


to other customers, and the Practices that he has observed 


where he aid heave data available as to how Borden was bohaving. 


What To aa probing now is the validity of that assumption 


which is the underlying pxedicate for his exhibit 188. 


oN gt oe 


I£ that assumption ig without 


merit or without 


value, then th 


at would greatly urderaine the value of ‘the 


exhibit itself and it shoulda not he admitted. I think it is 


appr reEratee 


e 
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JUNGZ HINKSS: ‘Yes, I «i212 allow 4t. ‘This gso3s 


to the admissability of the document really. 


By Hr. Foley: 


Q Did the Pordca discount policy, as you echserved it fron 


exeminiag the Roxdan docurents evallable to you, not vary 
from tine to tima, not just hetwsen custenere but for the 
same sustemer. 
A Xe did vary. 
Q It di? 
A fmnesag cartain customers. 

JULGE HINSSS: You nade the assumption here thet 
it didn't vary froa 1966 to L957, for example. 


THE WETUESS: Por <chis custozer, Burger's market, 


SUoSE HINKES: On what basis dia you make that 


agsuaption? 


TES WITNESS: Phe fact that the Aiecount rate was 
consistent for the three months ending March 1967 with the 


10 month period of 1959, In fact with the excaption of ene 


month, and that was only out one tenth of one percent, tha 
pexcenteyga was the game for the 13 month raricd. 


By Mr. Poleys: 


Q° Mr. Bitting, didn’t tha discount Or rehatoe that you 
usa for Burges's go fron $29 percent in Noveiuber 139GE6, to: 


9.3 parcent in Nevenbdor 19662 ae 


1 ee Se ae ear an 5 


Fg emt ee eee: sete <tniay ops oe 


Q@  Weulea not the variation in the pee 
S 


Q: Well, the Pircent2yges w 


1967 the Percentage discounts Ware no 
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Yes, sir, 


Did -it not Gop back in Jacieney 1LS67 to 7.5 pexrceat? / 


That is correct, for those three months plus the 10 


month period in 1969 ana 1970 it was 7.5 percent with the 


exception of one noath when it was 7.6 Sercent. 


centage discouncs 


ueiligea by o% granted by Eorden to Eurger'g Guring this — 


perica eae to you that Borden vas giving discount to 


Burger on certain spacial items only in edditicn to a 


regular across the board dLecount? 


A ' No, 4 would not. The eorcentages were a9 consiatent 


over “a long Period of time. like that. 


were 7.5 vareent throughout the 


pericd ‘o£ 1969, X agree with YOu. That is the figure you 


used, 


AC” Bnd the first three months of 1970. 


Q And the first three monkhs of 1970, in that 10 rcxth 
Pe¥iod. But in the period fron Noveaber 1966 through January 


t consistent, were they, 
Mr. Bitting? They Varied? 


Av Yea, sir, 7 


MR. MATHIAS: Yous Honor, fox the sake of expediting 
things I believe if wa t ould have 


a brie¢ @iecussisn 94 the - 


tecord with tha witnoay not preesank, if the wataess woulda step 


outside of the room, ZL would not want to he accused of 


v 
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coaching the witness, but I would like to put a statemant on 


the *secord that might end this lengthy line of quest:iJoning 


and expedite matters. 
SUDSE HINKES: Yes. What might be helpful. wWeuld 


you step out of the xeon, fir. Bltting, pleaae? 


(Witness vas excused fron the hearing room.) 


eS Your Gonor, in addition to Me. 
2 


agscuption In compectioa with this particula: 


witneus, the is acdittonal testinony in the record by 


Relostcoté ison Burger's eppeaxing at page 2279 of the 


trenscript in which Ne. Keistofé states the method of 


“« 
COR 


ing by Eoxden to Burger's ducing the pericd 1966 hxough 


1S70 “~ fos ithe record I wight note Bu. Reistetf*s naa? is 


Spolled k-rwLesetro-f£-£ ~~ 


= And Cnxing that period Mr. Kristoff stated ha 


receives a cebate bisx upon a pcccentege of the total 


puscrases once a month. Whis was for che entire perfoi. 


s 


So’ if in fect he #23 paid a percentage of his total: « 
7) I 


purchases ducing this entire period, this would support 


xe Bittiny’s supsosition under which ke has taken ths rebate 
ara applica j#% as a parcentaga of the total purchaees. 
So in view of this additional evidence in tha file 
Lt would seem to ma that to helabox the record with Very 
extensive qiecsi 


sLontiay as to “hether or not thore was any 


grounds for tic. Bittiog’s sappusition is unnecessary. 
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JUDGE HINKES: In any event the record contains 


Mr. Bitting's explanation, such as it is. The record also 


allegedly contains a statement which would support the theory: 


«4 
upon which Mr. Bitting acted. I gse no point in further 


exemination of Mer. Bittlag in this ‘respect irasmuch as 

there is nothing else that he can tell us about the dccument * 
and apparently the document is pisntebintoubad tas the state~ 
ments of Mr. Kristoff. 

: MR. SCLEY: ee Honor, if that is establishsi, 


at least Ke. Bittcing'ss own knowledge, his om records, he 


@oes not have records which enable hiu to allccate the 


rebate in 1957, then that is fine. Lr the suppoxt of that 
all@Sation is Mix. Keistoff's testinony, as it may he, i# 
‘thet ke te haute fox the exhibit and that is undexstcoi, 
then £ wild have no moxe questions 4n this area. 

MR. MAYHYAS: Your Honor, of course I would not 
want to exclude Mr. Bitting's otm testinony as to hew ha 
arrived at it either. 


JUDGES HINKES: The record may be used to authenticate; 


a document, not merely the statement or testimony of a 
particular witness or the calculations of a particular ‘sitness. 
Hovever, with respect to this particular witness, Hr. Bitting, 
ole dire is Limited to what he did and an odvjection raised 

to ths authenticity of the document ho coffers would hava to 


therefore be based. on the entixe record and not necesgaily 


By Mr. Foley: 


Se ae a meee ee eliotn li teristic 


o_ 
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Mmited to Mr. Bltting's _ teatimony. 


MR. COLLEY: — I 2gqree,. 


JUNGE HINKES: £ think we can.call ifr. BittLag 


back e 


MR. MAVHIAS: I an e0cry for the interruption bat 


Eo thought that might expedite matters. 
JUSGR HURZS: Yes. Thank YOU. 
(tir. Bitting resunce the stand.) 


JOSSR UXNRES: You ray continue, Mr. Foley. 


Q ie. Bitting, I shovwyen a copy of ressondent A&P eachibit 


mute 


22A through 8 for identi£s cation only. How xyespondent AEP 


recely ed these Cocumentes fren Cexplaint Counsel, Mr. Mathias. 


Fave you seen those docurents hbofore thi2z prevarasion 
4 b ae 


of your Exhibit 188, My. Bitting. 


HR. MATHIAS: Your Ronor, I an going to object 
to the fora of the question. I think it should ba the use 


of thesa cccunents in preraration. We are questioning sow 


on voir dive what he has done jn tho prepacation of a vertain . 


smimary decument, whether or not he had Seen ancther Jocument. 
There haa been no indsSeation fin the teatimony up 


this point that he has used this document. I would object 


to the question as to whether or not he had esen the doccment. 


That wag really my question, hava you 


goen the dccument before. 


Testimony of R. John Bitting 


JUDGE HINKES: To make it quite clear, the — 
is appropriate if you are seeking not to get this docuasnt 
in evidence. re eh EEE en 

ER. fae XY am not.: 

JUDGE HINKES: This is not the proper point for 
that purpose. You aze now engaging in voir dire on a 
Exhibit 188. You can ask the question relating it to lag. 
rather than sinnly acking is this the document used in 
comntction with 188 or is it not. 

By fir. Foley: \ 

Q Did you use this Gocument in connection with the 
preparati ion of Exhibit 188? 

h> ees 

Q Mr. Sitting, in connection with the preparation of 
Exhibit 198, did you have a check copy for each of the 
Months of Novenber 1666 through Maxch 1967? 

A I eaid November ~--< 

Q fam sorry. Do you have a chee copy from the Borcen 
Company to Burger's for each of the months October 1966 
through March 1967? 

A’ f do. 


Q Actually these copies are dated NOvenber 1966 through 


April 1967, are they not? 
A Yes. 


Q And you have only one choolc copy for each of these 
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months, is that right? 
A Yea, sir. 


Q Did you also have a check copy for each of the 19 months 


June 1869 through ard including March 19790? 
A Yes, sir. 


Q - is thera one erd only ene check cooy Lox cach of i:hesa 
oy 


10 months? 
A That is correct. 


Q Now disrecting your attenticn to respordent's AaP 


Exhibit 22a tivough A, de tha amounts shown on the face of 


the rebate check for the first six months of your comverison 


also appear on respondent A&P'gs Exhibit 22a thxough 8? 
AD Qowill have to cheek that. I heave ncver made that 
. Check. 


HR. MATHIAS: 


Your Sonor, I an going to object. 


MR. VOLEY: That was one Of tha reasons for my 


questicning wether he had seen it or not. Obviously ke hed 


reviewed it. There wexe xed marks on it. I wag wondering 


whether he used Jt. Xt is a decument which could have besn 


used in assisting hin in the prepaxation. 


JUDGE HINKES: Yes, but he did testify he dié not 


use it in connection with 188, 


MR. POLEY: Of couxcsa «he use of the word “nce” 


is somewhat, as ara so many of the English words, amcuous 


as to whether he used it in tho sense that he transposed a 


[ a8 


EL eS A RENEE Ae =e a mr gy WP ep ae 
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in computing the rebates for January through March 


4180 


Q Now, 


of 1967, what method did you use to apply the rebate check 


from Borden to model for this period of time? 


A For the month of January, 1967, using only the glass 
containe: units, homogenized milk, gallons, times four cents 
; f 

per unit, EF came cut to the exact amount of the rebete check. 


For the month of February, using the glass containers, I 


came out to a slightly lesser number of units than would -be 


arrived at by taking the four cents into the amount of the 


rebate check. 


- 


However, discussing this with Complaint Counsel it was 


decided to give A&P the advantage of the full number of units 


which appear on the invoice tines the four cents which, of 


course, results in’a lower discrimination for this month. 


For the month of March 1967, which happened to be a: 


five week month, the total numhec of homogenized gallon 


glass units cimes the four cents per unit gave us a figure 


which was the exact emount of the cebate check for that month. 


Q Now, I am not quite sure of your explanation of wnat 


happened in February. It is my unilerstanding, if I am 


wrong, coxrect me, that in February by taking the number of _ 


glass gallon units as revealed by the invoices and multiplying 


them by the four cents you would come out to a grdater amount 


than appeared on the rebate check, is that correct or aa I 


wrong? 


So TT. a EH a ee RNIN SIO sence Ree Sh sty ce 
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A I may have misstated a few minutes ago what I did there, 


If you take the number of units for the homogenized gazlon 


glass containers as they appear on the invoices, you come 


out to a greater nunber of ‘units than you do by taking the 


amount of the rebate check and dividing it by four cents. 


Q What was the amount of the rebate? po you have the 


figure there for the month of February? . 


A The amount of the rebate for February 1367 was $49.36. 


You take the four cents per unit into that and you arrive at 


a total number of units for the month of 1234. By taking 


the invoices for the four week period you arrive at 1328 


units, 


Q That would be a greater number of units than. --- 
A ~~rcepresented by the rebate check. 


JUDGE HINKES: How much did you allow then as a 


xebate? 


" HE WITNESS: The gceater amount. 
JUDGE EINKES: 13C0 times four. 


THE WITKESS: Yes, 1328 times four. 


By Mr. Mathias: p 


wld have been cn your original price comnpz.rison 


* 


charts in which you includea the glass gallon jug. Your 


Q This wo 


present revision does not include the glass gallon jug, is 


that correct? 


A That is correct, 


cei 4182 
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MR. MATHIAS: Tf offer Commission Exhibits 191A 


through 213, 194A through 213, 195A through P, 196A though 


213, 197A through 213, 198A through 213, 200A through 24, 


202A through 213 in evidence, 


MR. SHAEFER: Are you limiting that with x 


espect 
to count three? 


MR. MATHIAS: Again, my offe- insofer as any of 


these documents go beyond the veriod ending Decenber 31, 1968, 


the offer does not go towards count three of the compi.eint. 


JUDGE HXNKES: Very well, 


HR. FOLEY: . Could we take a five minute recess? 


- JUDGE HINKES: Yes, we will take a five minute 


(A short recess was taken.) 


> JUDGE HINKES: 


The hearing Will be in order. 


My. Foley. 


VOIR DIRE 
By Mr. Poley: 


Q Mr. Bitting, in reference to Exhibits 191, 
198, 200 


194 through 


and 202 -- © will address my question at this point * 
to all of them eat the same time ~~ yz understand that the 


net billing, as you used it on these exhibits 191, etcstera,. 
you have separate formulas to calculate the different net 


billings, is that correct, on each one ‘of the exhibits? 


A Yes, sir, 
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They are not the Same as the one for Burger necessarily? 


No, sir. 


a 
Now with the exception of those items, net billing, 


all of the other teoune that appear on all of the e::hibits 


' Same and do they have the same meanin az they. hava on 
y g 


: Burger exhibit cx 19382 


A Yes, sir. 


Q Now, lir. Bitting, dia you Rave any rebate meno for check 


registers for Model for the period for which you mede your 
3 ¥ i 


comparison for Exhibit 2912? 
A I had - .ack registers for certain parts of the 19 month 
pericd. 


Q What part is that? 


A The first six months, Cctober 1956 through March 1967 


series, 

Q . You had ro xebate check for the second comparison 
pericd? 

A That is correct. 

Q Actually, Mx, Bitting, did YOu use the rebate check copy 


which you had for October 1966 through March 1967 in arriving 


at the Model net prices that you have Listed on exhibit CX 191? 


A I only used then for verification purposes to insyre that 


the amount of the rebata ticd in with the cents off per 


product. 


Q And for Pebruary 1967, the month of Pebruacy 1967, iz z 
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recollect your testimeny a fey minutes ago, you testified 
‘ 


that the humber of units for glass gallons from the invoices 


did not correspond with the figure that one would obtain 


by dividing the emount of the rebate check applicabla to 


February 1967 by four cents, 


A That is correct, 
Q f take it by that you are referring to the rebates check 


to Model Food Market dated March 19, 1967 which shows that 
the amount of the invoice WaS an amount of $49.36? 


A I have that amount noted in my notes, I don't have the 


Yes, that ig correct, 


That is the amount of the rehate which you concluéed 


the Borden Company applied to Model's milk purchases fcr 
the month of Pekfvary, 1967, is that correct? © 


A That is correct, 


Q Now if you ware to divide $49.35 by four cents you - 


Stated you would obtain 1,234 gallon: units, 


A Yes, six. 


Q When you addeq up the mimber of glass gallon units on 


the Borden invoices for that same Period you Say you obtained 


1328 glass gallon units, i¢ that correct? 
A Yes, sir, °:::: TE eds 


+ 


Q- Pox February 1967, how did you determine that the rebate 


was to be allocated in its entitsty to glass 
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A I determined that by adding the units FUurchased in paver 


containers, and teking that total for the month of Febcuary 
times the four tees I came ov.t to a cenasawnnieg larger 
amount than the difference between the $53.00 and the $49.00. 
Q I dicect your attention to page CX 191C. One of the 
items that you compasre, common item, on CX 191C is galion of 
honogenized Vitamin D milk, is that correct, Mr. Bitting? 

A what ig one of the items. 


Q I-take it that that is a paper gallon although it does 


not say that on the exhibit, CX 191C, is that correct? 
A It says that on the exhibit. 
Q L am sorry, your correct. That word paper refers to 


of the iteas there, is that right? 

That is wight. 

So, ‘are you saying that for the month of February 1967 
you subtracted fcur cents fxom the invoiced price to Model 
of the gallon item of milk.in the paper container? 
A No, that is not the answer. 


Q Did you credit A&P, as ycu have used the word, did you 


credit A&P in any way with the $49.36 reflected in the rebate 


— A bance Natt a marth ae etna nantes agate ibiener + sane me anim = = me 
a een enna Sree ean’ 
aetna eon Bi a 

' ms _— " 


to Model for Vebxuary 1967 4n order to reduce the net price 


paid by Mcdel on the common items you are canparing? 


UR. MATHIAS: Your Honor, I object to that cmestion. 


How is he going to credit payment to Model to A&P? 


Y 
4 


MR. POLFY: We scoke about making calculations i 


4186 
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such a way that it would be to the advantage of A&P. ‘That . 


is what I an pursuing. 


MR. MATHIAS: That testimony was later corrected 


in response to a question of mine. It was Fointed out that 


this testimony was related to his earlier exhibit prior te 


revision where glass gallon units were included in the exhibit, 


UR. FOLEY: X will withdraw the question. 


By Mr. Foley: 


Q Mr. Bitting, am I correct in saying that what you did 


was take the xebate checks that were paid by Borden to Mcdel 


and determine that those rebate emounts were all allicable 


to glass gallons of homegenized Vitabmin D milk. 
A Yes, sir. 


Q And the allocation that you applied was to subtract 


four cents from the Eorcen invoiced price to Model to arrive 


at the net price pata by Model for a gallon glass of homogenized 


Vitamin D milk? 


Aa Gn the original tabulation that was the procedure. 


That glass container, of ccurse, does not appear on this 


revised 19ic,. 


Q Therefore, none of the amounts of money appearing on the 


rebate checks to Model are reflected in the tabulation on 


Exhibit 191A through 2132 
} A That is correct. 


Q Now with reference to the month of February 1967, how 
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did you allocate the rebate of $49.36? 


A That rebate would not be reflected on the revised 
tabulation. 


Q 


Once again you subtracted four cents, you assumed that 
it was a four cent deductica From the invoiced price per 
gellon on glass jug eee is Vitanin D milk, is that 
cexrect? 

A Yes. And that is noi 

Q New fox the other months for vhich you were able to 
make the comparison, that is for the months o£ October, 
November, and December of 1966 and January to March 1567, 

when you divided four eauko sake the rebate for chat carticular 
month Gid you ebtain the sane number of glass units as you 
obtained by checking the Borden invoices? 

I came out with the exact game number of units. 

The only tine you did not was February 1967? 


That is correct. 


So in effect, Mr. Bitting, for the first comparison 


period, october{ through Ma:cch 13967, all of the Model net 


‘prices listed on your Exhibits 191c, etcetera, are the 
invoiced prices tc Model? 
A Yes, air. 


Q Other than the glass gallons of homogenized Vitsmin D 


mi1k Aid you Aiscover tn your analysis and exazminatica of 


Borcen documents pertaining to Medel any indication cf any 


< 


"ER 


Leen seen eek mene RNS nt aman OR 
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PROC 2 E"D INGS 
JUDGE HINKES: The hezring will be in order 
I beli@ve that you were engaged in voir dire of 
Mr. Bitting, Mr. Foley. 
MR. FOLEY: Yes, sir. 
JUDGE HINKES: You inay continue. 


R. JOHN IITTING resumed the stand and testified 

further.as follows: a 
a ‘ VOIR DIRE* 

By Mr. Foley: ae 
Q Mr. Bitting, I believe that yesterday afternoon you 
told us that the net price, Model net price which appears on 
Exhibit 191 was taken by you directly from the Borden invoices 
to Model, is that correct? 
A Yes, sir. 
Q Did you have any check registers or rebate checks for 
the months June 1969 through March 1970 for Model? 
A I did not have such rebate checks for that period of . 
time. 
Q Did you have any of Borden work sheets for Model Food 
Center for the months of January, February and March 1970? 


A I hed a form of rebate work sheet in the form of a 


request for special sales expense check from Eorden. 


| 9 And the request for special sales expense check you cay 


a ne 
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By Mr.Foley: 
Q Were you present, Mr. Bitting, when Mr. Minard from | 
Tittle testified? 
A I was. 
Q Page 3252 of the transcript you stated, Mr. Bitting, 
I believe that there were no other rebates paid to the 
Tittle store at Valparaiso, Indiana. On page 3252 there is 
an indication that Mr. Minard, making referenca to Respor.dent - 
A & P's Exhibit 30 or 31, I am not suve now, were his 
ledger sheets, when questioned about certain dollar payments, 
one of them for $€5.49 and the other for $25. for the Tittle 
store at Uaideraten, Would that change your answer that 
you gave a minute ago that there were no other rebates 
paid to Tittle for the Valparaiso store in the relevant 
time period? 
A It would not change my testimony. I did not consider 
this $25. payment which I believe Mr. Minard from Tittle 
described as a possible demonstiator allowance. I did net 
consider that or would not consider that as entering into 
the computation of net price. 
Q .. How about the item of $65.49? Is the sa . thing 
true of that, you don't consider that a rebate? 


A I would have to refex to the ledger sheets. 


MR. MATHIAS: Your Honor, I would object to the 
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ledger sheets keing brought into the examination of this 


witness since it has not been established that the witne3s 
used the ledgaz sheets orjthet it has any bearing on the 
shaeisakbes of this document and it is not in evidence. 

JUDGE HINKES: I wovld assume that your question 
should be limited, Mr. Foley, to simply whether a not he 
included or “eke tate account that particular check in 
his calculations. That is all that would be involved 
here. 

MR. MATHIAS: Your Honor, I also would like to 
note that the record in no place establishes that this 
$65.49 payment had anything to do with the Valparaiso store. 

JUDGE HINKES: Be that as it may,this may all 
be developed on cross-examination and redirect, but not 
on voir dire. 

By Mr Foley: 
Q Did you take into account in calculating the net price 
for Tittle of Yalparaiso this payment of $65. and some odd 
cents? - 
A I didn’t take into consideration that item. 

May I ask you what the amount was? 

$65.49. : 

_JUDGE HINKES: ‘his might be an appropriate ti.me 
to take a short recess. 

(Brief recess.) 


a 


» 
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be 28 pexcent, is that right? 


A The worksheet indicates 28 percent basel rpon a 3ifforent 

base than I used. 

Q Por November 1966, you testified yau usei the disecu rt ox 

a rebate of 27.9 paxcant arpliced to each fiiem purchasad br 

Wallies from Borden Curing that moxth of Noverhor 19667 ts 

that correct? 

eet That is correct. 

Q I direct your attention egain to CX-288-) for tha onury 

for Novenbac. ow does thet worksheet iniicate that Recdon 

calculated the rebate for Noveuber 1965 for Wailias? 

A They agrivel] at the sales figura of $4630.57 by addics 

the four weaks of November, that is the week anied Novexber 5, 
NovenMor fi, Novesbtey 19 and November 26, tecether, which is 

the net avount atter the bottle adjustment, which is differant 


xem tho methed I uasi. 


Q They ueed an across~the~board disccant of 28 percent, is 


that correct? 
A That is cozrect. 
Q And in addition to chat, did the Roréen Company not allo- 
cate a special rebate of £ive cents for, I am aot really exrre I 
wntarstand the item, it gays one“half PKX $10.70 add half- 
| galtoa two percent, it looks like 13 cents, remilting in a tota 
rebate of $23.40? nes 


A Yes, sir. 


NE Ot ND OE NR ER RR ae 
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Q What diad yos do with those rebates of $10.70 and $23.40? 


A As far as the rebate of $23.40 is cencernel, thas docs not 
enter our tabulation CE-200. As far as the one-balé pint or 
one~half PXXX, five cents, i understscd that to be whipping 
cream and I made certain adjusments in the seek ended Novembar| 
19 and the week onded November 26, which ave on page &3- cr 
Comission Exhibit 200+? for this particulate product of whip- 
ping cream. 

Q When you sey you made certain adjustments, id you redtee 
the invoice prica iy five conta for whipping aream? Ie that 
she adjustaent you made? 
A It is a little more complicated than that. 
1 Q That seems to be what 9298 indicates that 3orden did. It 
multiplies 214 items of this whipping cream by five ia to arriv 
at $10.70, does ic not? 
A That 1s corxect. However, the firs: part of that lire 
indicates that ic was applicable, the seduction was applicable 
to the period November 18 through Fovesber 26. That covers the 
two parlods for “he wacks ended November 19 aml November 26. 
So, it turns out that on Hovember 19, the Borden Company cold 
to Wallios Marke’: 22 units of whipping croam end on Novenber 26 
they sold 196 units of whipping cream. Thet is a total gales 
during this two-waek pariod of 213 units, 

The infornation on CX-233 for the period 1-19-66: shows 


that for 214 units of this preduct, the Wallier store received 


aconesnes <tepesenecnineauansaacitanaitin > atin: aimee anelpinaseninneiiaiatie-cunintnitniin tintin weit 
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from Fordea a rebste of five conts. In order to allot this 
rebate for the weekanding Novenhar 19, 1966, I used four units 
of the 22 units purchased at the recular price ard the other 
18 units I show:d as a reduction of five cents a unit. 

You refer to CX~200-F. Under the week ended November 19 
on the sscond line, Wallies net price, I show zs tw pric3s 
covered by a footnote; one which shows that tallies received 
an addit:ional rebate of five cents per unit on some purchases 
of this iten. 

In this case, some of the items were sold at .3208. Some 
of them were cold at five cents Less or .2708. 

For the woek ended November 26, 1966, sinca Wallies pur- 
chased 196 units, I used the fall 196 units at the reduced 
price of five cents a unit. That is covered by the inforration 
in tha hottem half of CX~200-? gor the week endad 11-26-66, 
showing a act price of 2708. 

It algo notes in Footnote 2 which states"the price reflec 
eddizional £ive cents xebate on each unit." For these two 
r aducad prices, X cam up to 2124 units which ties in with the 
information on CxX=-288. ae 


Q° In other xords, you Gid apply a reduction in the pric: of 


po s 
$10.70 to the monies paid ky Wallies to Borden for one-halz 


pint of whipping crezn during the month of November 19667 
A Yes, sir. 


Q You said the other iten of $23.40, the half-gallona of two 
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pezcent, did not enter into your calculations. Is that heca 
a half-gallon of two percent was rot one of the comnon items 
for the month of November, 1966? ( 

A That is correct. 


I might add that this item of $23.40 is applicable to the 


a 
dates whowa here on CX-288-P, 11-30-66, which would throw ivy 


into the Decemb2r picture for the week ended Dacanber 3, 1966, 
since the four-week pericd, four-weck month of November ended 
11-26-66. 

Q €£ven though Eorden centsd out in sata with the rebati 
for November? 

y MR. MATHIAS: Your Honor, I would like- to.make a 
point of clarification on the record. Mr. Foley has read this 
entry on Ck-288~-D as being 190 half-gallon, two percent milk. 
I am not eo sure that is the -=- it is two percent. It appears 
to me, although it is rot completely clear oa my copy, that 
this is two percent nog. 

THE WITNESS: My determination is that it was aopli- 
cable to eggneg, nog. 

MR. NATEXASs Eggnog, as I understand it, 16 not one 
of the common items appearing on CxX~-200-G. 
By Mr. Foley: 
Q° “In any event, it did not go in because it wads not one of 
your common items? 


aA ‘That is correct. 
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Q Asp X icok at the Borden wockshest CkX-266--D for Wallics, 


dees that not euggest to you that Borden paid its rebate checks 


to Wallies on a inonthly basis rather than on a four-fouxc-five- 
week khasgis that you have been using? 

A No, it dses not. 

Q On Deccibor 13, 1966, do you have a rebate check from the 
Borden Company to Wallies Market? 

A ‘What date was December 13, 1966. 

Q Yes, and the amount is $1,332.75. 

A May I 2e2 a copy of that? The amount of the rebate check 
which is dated December 13, 1966, is for $1,332.75. 

2 Dees that amount rot corresrpord to the exact cants with 
the Rorden sorkskeect calculations for the month of November 
1966? 

A That inclides the cents-ofZ items as well as the acruss- 
the-board,. 

Q Yes, it dees, bat the figarcs are exactly che geno, are 
they not? 

A” Yea, eiz. 

Q November 30, one of those cents-of£ specials, was a $23.40 
itera you have just exsoken abcut which was apparsatly credited 
or paid by Yordea for November 30 purchases, is that correct? 
A’ That is right. 

Q On the basis of that, how do yon gay ‘hat Jorden was payin 


its rebate in Desenter only for the four-woek period that you 
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earlier gave us for November 1966? 

A Because if I add up the weekly invoices for the four weeks 
in November 1966, £ arrive at a not amount of the same exact 
figure which they show here of $4638.07, which is an indication 
that they are billing the Company on a four-week basj3. 

Q Fox December 1966, you testified chat you applied a 27.6 
percent rebate on all itens purchased by Wallies to arrive at 
net seiie, is that correct? 

A Yes, sir. 

Q Once again, the Borden worksheet for December indicates 
that rebate of 23 percant on all items, does it not? 

A Yes, sir. 

Q In eddition, there is i.  ebate for December: of $26.1¢6, is 
that right? 

A That is cerrect. 

Q To what itea is that rebate attrilutable? 

A The $26.10 is attrizutable to tha half and half pints. 

Q Is that $26.16 reflectad on your calculations foe the 
weak ended Decenoexr 24, 19667 

A It 1s ceflected on ny calculations in CX-200-4 where, for 


tho week enled 12-24-66, I have a Wallios ret price of .249. 


hike is a fcotwots "Price refiects additional five cents rebate 


on each unit." Alco on ths CX-200-I, which is for the wack 
ended 12-31-66, “fallias® price is .2649 for half-and-halfpint 


with a footrote hich states “Price reflects ndiitional five 


* 
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cents rebate on cach unit.” 

This was ansthexs caue siallac to the prior case for the 
¥aipping cream in the previous month wneve the  wretaues tare 
applicabie to a tworwselk pectod. “hare was an overlapr in: pure 
iod. £0, I had to make a split batwean the quantities pur ckanc 
of haliferrdv-halif piata during that twrvenk period. 

The split was for tha wok cnded Yeomber 24, 1956, 36 
enits at the regulax peice and 150 units at the reduceé price 
of f£ivoa cents off. December 31, I usad the total quantity 
chased fron tho invoice information ef 372 units. You add 
150 and the 372 units at the £lve conts off awd you amcive 
the 522 unit:ss noted on CX~238. 

Q Can you explain to moa on (X-260-H why it is 

treo columns heated "8 & HW Plata?" 

A You are speaking of the veo eakad Dacentber: 
9 17, 1966, 244 Decenber 24, 1966. 

UR. AMSEZAS: Your Honer, I balieve tha witness has 
just ansvored that guzstion iy explaining that ne used tue 
separate prices during that waek, that: be credited a cerwin 
portion of the ites at the rvaqular price ani ao cartain pm ceicn 
of the items at tho ¢énts-off prige in ‘orller to corres sad with 
tho Yordoa rabata meno. : 

I roally bsliava chat we ame gottirg into too mech 


@etnil on this vet: dice as to exoh Sadividval. figeve. X de 


not belicve ‘at this la the puvpoce of voir Gime. a think Hr. 
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That was strictly an eee o-hie ore 

Q But it was not applicabha in Noverber and December? 

A That is correct. 

Q Turning to the second cunueriacn eeiod, the pericd for 
June 1969 throagh Novenbor 1959, how did you obtain the ret 
prices in this period? 

A : Using the worksheets, rehata worksheets which are C2~288, 
for the appropriate time pericé, I first veconciled the cokes 
emoant o2 sales on either a fcur= or five~week-month basis. 
Were during this pariod, the rarden Biiling Dopartmenat switched 
over and ussa on 298 the total encunt vhich of courss exc ludes 
any botile adjustment. 


ZX reconciled oach month with the figure which appear:3 on 


CX~288 for the period of June through Novesber 1969 and zolated, 


tha amount of our rebate chock to this total amount which is 
prior to any bottle adjuctment and for each of the months of 
June through Novenber, arrived at a 39 percents reduction on ali 
itens.- | 

Q fo, you applied that 30 percent reiuction acrosu-the: -board 
both to camcon ftexzs ard eencamen itens,as you have used that 
term in the preparation of Cx=-20¢, is that right? 

iA AeLoss~-the-boand cn all Ny 

ES tn eddition to that across-the-board GLecount, does the 

| Borden work sheet, CX-298 R& 8 in particular, indicate that 


Borden paid other rebates to Wallies in this pericd of time in 
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connection with special itexs only? 

A During cha months of Sune throngh Seoteninsa, Borders 
allowed Wallies certain cents- off on sp2ckiile Atas. Dering 
the months of October and Nevembar, there wore nr? spacial centuy 
off itens. 

Q Did you 4nciude in your calculation of net price zor 
Wallies these special cents-off iteaa as they appear oa CX--200? 


A They wore so included. 


Q in ether words, ali che epociais oa Ck~298 2 & S are T Aces 


that are common itexs, is that correct? 
A NO 
Q Tey were not? 

Which ones do rot show up ia the calculation of Cin2007 
A As fa¢ az tha month of Jana “4969 43 concesnsd » Yequrt did 
mos show vp as a coumon iter. 
Q hat was the rcbate given co fullies accoxdleg tw the Bor~ 
den worksheet Zer yoourt? 
A A total of $7.79. 
Q:°'° Yor thenorth of Jely --- 
A T might mention here in xajard to the halé--and-halt . vhere 
it is showm 352 units at .089 caats deduction, mt vas spread 
over two different weeks. The wack of June T, Wallies purchased 
270 units; the weak of Jure 14, chey purchased 84 unite. 
Q° Without going into how you spread it ont, you did apply 


the $31 to reduce the Boden nat price to Nnliies on that 


se 
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particular iten, is that right? 
A Yes, sir. 
Q For July, are there any 399ia1s paid by Rorden to Wallies 
that do not enter Into your calovletions becausa they are not 
common itens? 
A Yogurt here would also ke one of the iteng which was not 
a comion iten. 
Q Are chore any items for August thet do not enter into your 
calculatiocas? 

JUDGE BINKES: Me. Poley, we are running past over 
usuel iunch recess. I was wondering whether thls would bo a 
convenient point to break. 

MR. FOLEY: I will finish with this Erhibit which is 
right in front of us sight now in abcut - minutes, Your Honor 

JUDGE HIKES: Very well. 

TB WISNESS: Yor the morth of Auguet 1969, the two 


items, which are fairly illcyible here, but we have received 


Clarification of them, are “wo itera which did not fall within 


the common item category, and in September 1965, we did not use 
the item where there was a cants-off allowed. 

HR. FOLEY: Once again fT teke it thet the differance 
between the Borden net sales of all items,as that term appears 
on CX-200-B and the sales figures for the relevant period appear 
ing on CX-288, is duo to the fact that you subtract the rebate 
| from the invoica price, is that corvect, sir? 


Peet 


Fe 
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D , eee, 
the form of check registers to further substantiate the 
total amount of the rebate for each one of the months. 
Q Would you turn to your data on the rebate check 
registers applicable to June 19659? Do you have that, Mr. 
Bitting? 

I will get it. It is in back of ma. 


Would you get your check rebate registers for Wilco? 


A 
Q 
A Yes, sir. 
Q 


Now, the check register applicable to the June sales 
by Borden to Wilco is dated July 28, 1969, is that correct? 
A That is correct. 

Q The amount of the rebate paid by Borden to Wilco is 
$725.14, is that correct? 

A That is correct. 4 

Q Now, for June 1969 did you apply an across-the-board 
discount to all purchases by Wilco of 8.1 per cent? 

The figure of $725.14 that appears on the check 
register, is that the same figure that appears on the Borden 
worksheet, Exhibit 288-T for the month of June? 

A Yes, sir, 

Q Does that rebate of $725.14 include a promotional 
allowance of $83.33 paid by Borden to Wilco? 

A Yes, sir. 

Q Do you know what that promotional allowance was for? 


We made a number of endeavors to define that threugh 
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various cources, including the Borden officials as well as 
the Wilco Food Center, and we were not able to determine 
what the promotional allowance of $83.33 was applicable to 
other than the fact it appears on the rebate schedule, 
rebate worksheets for the milk and dairy products. 

Q Therefore, when you waza. unable to deterinine what . 
item or items to which you should allocate the promotions1 
allowance, you allocated it proportionately +o all items, is 
that correct? 

A That is correct. 

Q Does the same situation apply, that is the situation 
which references to the promotional allowance and your 
allocation to the promotional allowance, apply to the months . 
of July, August, September, October, Novenber, and December 
of 1966? 

It applies to 1969. 

I am sorry, 1963. 

Yes, sir. 

It does? 

Yes, sir. 

Now, the rebate check registers that you have from 
Borden Company in front of you, for each of the months of 
June through March 1970, or through February 1970, I believe 
this runs -- am I correct, it only runs fro«a June to 


¥Yebruary, 1970? : 
oe We leet 
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A —s- Yes, it would vary from month to month depending on the 
quantities purchased of certain items. 
Q Now at che beginning of your testimony, Mr. Bitting, you 
i described earlier versions of CX 188 and the other exhibits. 
Were these earlier versions in all cases identical to the 
present versions that you si offered with the exception of 


the definition of common items? is 

A Yes. 

Q So that the difference between your present exhibits on 
the Indiana customers of Borden and the earlier receipt of 
exhibits is exclusively the consequence of a redefinition of 
common itend, is that correct? 

A That is correct. 

Q So that the record will be perfectly clear, ill you 
explain ears redefinition of common items was? 

A Originally, the definition would include those hte 
which were purchased by the non-A & P stores on a week to” 
week basis and also purchased by the A & P store, including 
those items where the items purchased by the A & P store were 
private label as well as a Borden label items. The revised 
CX 18& and following price comparison tabulations deleted 
those items where there was a Borden label product used and 
they row reflect only the private label products which were 


consicered as purchased by the A & P stores. 


oe In comparing your present set of exhibits, CX 188, 
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et cetura, with those which you previcusly prepated, I find 


that the percentage of discrimination shown on your present 
exhibits in evidence is in every case greater than that on 
the earlier exhibits, is that correct? 

MR. MATHIAS: Your honor, I am going to object. There 
is no other exhibit in evidence in this matter. I believe the 
witness should be confined to questioning about exhibits in 
evidence a underlying documentation, not documents which are 
not exhibits in this matter or do not form ee ie 
basis for the exhibits offered. 

MR. FOLEY: Your honor, I think they were marked 
for identification by complaint counsel and testified to by 
the witness. In any event this is cross-examination and cer- 
tainly I am entitled to pursue it, so to speak, if you wish 
to cail the earlier exhibits draft exhibits prepared by Mr. 
Bitting and compare those exhibits with the present version. 

I am entitled to explore what he did in putting the exhibits 
tegether. And if there are differences between one version 
and another version I certainly am entitled to bring that out: 

MR. MATHIAS: Your hanor, we have an earlier offer of- : 
| exhibits which proved to be mathematically incorrect and they 
| have been withdrawn. A corrected version was then offered. 

The witness certainly could not be cross-examined as to a non- 
existent document in effect a document which is not in existence 


| so far as this case is concerned. I see no difference here. 
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Furthermore, I would like to point out that on 
Voir Dire, Mr. Foley was allowed to make thig comparison 
and I did not object at that time and I believe it is burdening 
the reporter to go back into it now, especially considering 
there are exhibits not in the record and which have not in 
effect been offered in evidence. 

MR. FOLEY: Your honor, this question is not re- 
treading any ground I covered on Voir Dire. You recognize 
I am checking off questions page by page. I did not ask this 
question or series of questicns during Voir Dire because of 
the objection of the nature now advanced. In any event, it 
is very very clear that Mr. Bitting, even on examination of this 
exhibit by complaint counsel, has testified that the terminology 
and preparation and mechanisms used here are similar to those 
which were used in initially in preparing 188, et cetura. I 
think I am entitled to show what the result of the change is, 
said to be essential changes redefining the term "common items", 
I think I am entitled to show what that change is. 

JUDGE HINKES: There has been some testimony with . 


respec’ to the original documents. I don't think I can deny 


you the right to ask questions comparing the two documents. The 


only thing I would caution you on would be to avoid repeating 
matters that have been covered on Voir Dire. That is something | 


you should attempt anyway. 


MR. FOLEY: Yes, your honor, I certainly will. I have 


' 
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no intention of repeating matters that were covered on Voir 


Dire insefar as it is humanly possible. 

BY MR. FOLEY: 
Q bo you have the question? 
A I have the question. I did not make a company~by company 
analysis. That would take a few minutes. I will be happy to ¢ 
it. Generally, the discrimination did increase on the revised 
~- on the tabulations now known as CX 188 and the following 
price comparison tabulations. 
Q When you say the discrimination increased, I take it. 
you mean the percentage of discrimination increased because 
in fact the dollar amount of disc.imination decreased. Is 
that not true? There are two questions. When you just said the 
discrimination increased, youtmsant to say the percentage of 


discrimination? . a 


A The percentage of discrimination, yes. But r am not 

sure if that is the case in every one of the nine companies, a 
Q Why don't you take a look at 187, your present CX 187, 
which is the review exhibit, of all the percentage discrimina-~ 
tions and collar discriminations and your old CX 187, ‘Do you. 
have the new 187 and the old 187 in front of you now? 

A Yes. 

Q Por Burger's market for the period, October 1966 through : 


March 1967, for the first patiod, did the discrimination 


increase fram 12 percent on the old exhibit to 14 percent on 


the present version? 
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A Yes, it did. 


Q Did the discrimination in this first comparison period 
Model incredse 
for meéeling from 16 to 22.5 percent? 


A Yes. 

Q Did the average discrimination, what you call the total 
percentage discrimination, for the Pitle stores in this first 
period from 13.2 to 15 percent? 


A Yes. 


Did that for Wallies Market. go from 13.8 to 17.5 percent? 


Q 
A Yes. 
Q 


Did that for Wilco Food Center go from 12.5 to 14.5 
percent? 


A Yes. 


Q Now, with reference to the second period, that is the period 
June 1969 to March 1970, did the discrimination for Burger's 
go from 15.2 to 15.7 percent? 

A Yes. 

Q Did that for Model go from 15.2 to 16.3 percent? 

A Yes. 

Q Did the total for all the Title stozes go from 5.7 to 
6.3 percent? 

A That is correct. 

Q In the case of Wallies, apparently it came down in the 
second comparison period, you are right. 


A Taat is the one I had -~ 
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Q I am sorry. On the original exhibit, if you will look 


at Wallies, you have 17.7 on the original CX 187 which I 
believe was a transcription error. Originally, it was 17.4 
percent on Wallies. Could you -check that? 
A I have 17.7. 
Q On 187? 
On 187. 
Do you have the old copy «: Wallies exhibit, the old 
You will see it is 17.4 rather than 17.7. 
This one I am looking at is the one which we originaily 
submitted to you on June i972. 
MR. MATHIAS: Your honor, I would like the record 
made clear that when they are talking about the old CX 187 
that the references are not to Commission Exhibit 187 in this 
matter. I am afraid that the record is going to get a 
little bit confused as to whether or not there aze two ex=- 
hibits. | 
MR. FOLEY: ‘There are not. I used the word "old" 
because I recognized they are being replaced. 
JUDGE HINKES: There is only one 187. The other 
one has never been maxked for identification. 
MR. FOLEY: You are right. It is only the other 
exhibits, 188 and on that have been marked. 
MR. MATHIAS: I might suggest that he use some 


language such as original computation or something of this 
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sort rather than referring to 187 because there is no such 


document. 

JUDGE HINKES: Thus far we have comparison of Commis- 
sion 2xhibit 187 which h» been received in evidence, that com~ 
parison being made with certain computations made earlier by Mr 
Bitting on the same subject natter. The references to the old 
or previous Commbeston Exhibit 187 are only references to Mr. 
Bitting's earlier computations and not to any earlier exhibit. 

MR. FOLEY: That is meek. 

BY MR. FOLEY: 


Q On your earlier computations, to finish out the last 


one, on Wilco -=- 


. 


MR. MATHIAS: Your honor, before he gets to that I 


believe the record ought to be fade clear that the witness was 


asked a question about his earlier computation on CX 187 in 
connection with Wallies. The witness has answered that his 
earlier computation showed a 17.7 percent and CX 187 shows 
17.6 percent. I think that should be clear on the record. 

JUDGE HINKES: Yes. 

BY MR. FOLEY: 

Is tnat correct, Mr. Bitting? 

A That is correct. 
Q The percentage of discrimination as you show it on 
your earlier copy, your draft copy, of CX 187 as it is now 


presented was 17.7. Now the figure has gone 17.6 percent. 
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That is correct, 

Finally, with reference to the Wilco Food Center, the 
percentage of discrimination from the old copy has gone from 
5.1 percent to 6.6 percent on your present CX 187. 

A That is correct. ; 

Q Now the old copy, the old CX 187 -- 

A No -~ 

Q What I have referred to, as I pointed out, it was not 
marked for identification as CX 187 in this court room. It 
was marked as CX 187 in the copies that were presented to 


us. Trere is such a marking on the document as CX 187, is that 


correct? 


A Yes. 


MR. MATHIAS: Excuse me, your honor, I don't want 
to: interrvptbut I wish Mr. Foley would refer to it as the orig- 
inal computation or something else besides old 187 or any 
reference to 187 at all. I am afraid that this record is 
going to get muddled and confused. 

MR. FOLEY: I -:will try. 

BY MR. FILEY: 
Q The original record of present 187 was a summation, was 


it not? of the former Exhibit 188, 180, 191, 193, 194 through 
198, 200 and 202? 


A Yes. 


MR. MATHIAS: Your honor, again, I would like to note 
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for the record that when Mr. Foley speaks of former exhibit, 


he is speaking of former drafts of these exhibits and the 
present exhibits and ts face documents he yaterced tc were 
not identified or offered in evidence in this record. 
HR. FOLEY: I am sorry, they have been identified. 
They were all marked. 
JUDGE HINKES: They were marked for identification. 
MR. MATHIAS: And withdrawn. 
JUDGE HINKES: They were not offered or received. . 
BY MR. FOLEY: 
Q Miz. Bitting, with che exception of the Wallies Market, 
can you explain the ne in percentage discrimination 
between your present comparison and your earlier comparison? 
A ‘fhe original computation included certain items which 
were deleted when the present CX 187 was compiled. The 
_ deletion of those items resulzed in changes in the various 


columas such as total net billing to the non-A & P store, 


the billing if the non-A & P store had been charged A & P pricef, 


dollar discrimination ard percentage of discrimination as a 


result of these changes in the present CX 187 represents the 
infornation =s a percentage now on my earliest worksheet. 
Q Did the changes then result from the elimination from 
your comparisons of those items purcnased by Bordens Indiana 
com titors and which were purchased by A & P under only 


the Borden label, is that correct? 
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MR. MATHIAS: Your honor, I wonder if we can have a 
few minutes break. We have been going over an hour. I believe 
this would be a good time for a break. 

JUDGE HINKES: Yes. let us take a short recess at 
this point. 

Apiesce recess) 

JUDGE HINKES: The hearing will be in order. You 
may proceed, Mr. Poley. 

) BY MR. FOLEY: 

Q Mx. Bitting, the decrease in the eoccune discrimination 
suffered by non-A & P customers in Indiana as the comparison 
is extended beyond purchases by those stores which were both 
by A & P under private label indicates, does it not, that 
the discrimination was less on items not included within the 
Borden A & P private label arrangement and accordingly not 


included in your comparisons? 


| 
| 
| 


A May I have the question reread?” You put the word “stores 
in there. I think you meant products. 
Q JUDGE HINKES: Perhaps you may want to rephrase that and 
break that long question up into several segments. 

MR. FOLEY: Yes, your honor, I will do that. 

BY MR. FOLEY: 

Q We have agreed, I believe, Mr. Bitting, that with the ex :p— 
tion of Wallies Market there is a decrease in the percent 


discrimination suffered by the non-A & P. customers in Indiana 
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as the comparison is extended beyond the items reflected on 
CX 188, et cetura. Is that not true? 

JUDGE HINKES: You mean extended insofar as it 
includes items which were excluded from those exhibits? 

MR. FOLEY: Yes, I do. 

THE WITNESS; The gqaestion was the percentage. 


JUDGE HINKES: Would you say the percentage of 


discrimination went down as you added the items excluded from _ 


your exhibit? 


THE WITNESS: Yes, they did. 


MR. MATHIAS: That was the percentage of discrimina~ 


JUDGE HNINKES: Yes, the percentage. 
BY MR. FOLEY: 
Q Mr. Bitting, there are no items that are packaged in 
glass containers included in your comparison Cx 188, et 
cetura, are there? 
A That is correct. 
Q New, your comparisons ‘icles Burger's Market, Model 
Food Center, Joseph Title and Sons, Wallies Market and Wilco 
Food Center. Did you prepare studies similar to those that 
you have offered in this hearing for these stores for any other. 
} Borden customers in Indiana? 
A Yes. 
lo For whom? 
A Southtown and Dick's Market for certain periods. 


: Rei 
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mentioned in Exhibit: 29-aA. 

MR. MATHIAS: YOur Honor, I object to that strenu- 
ously. The witness has not made any such statement. The wit- 
ness is not aware of the information that is contained therein. 
I think Lf CxX-288 is compared to some of those, you will = 
they are very similar figures. 

MR. FOLEY: I withdraw the question. 

By Mr. Poley: 

Q Mr. Bitting, you did look at Respondent A & P Exhibit 

29-A through D when it was given to you by Mr. Soeffing, did 
‘you not? 

A Yes, sir. 

Q And, Mr. Bitting, have you included any of the figures and 
data shown on any of those pages in Respondent A & P Exhibit 

29 in your preparation of the tabulations for Tittle? First, 
we have to establish whether he did or not. That was Mr. 
Mathias's last objection. ' 

HR. MATHIAS: Your Honor, my objection is to any fur- 
ther cuestions on a document not in evidence and not authenti- 
cated. I kelieve he can establish the point he is trying to . 
make ty asking the witness if he has included any payments 
Other than those he has already stated were included in the 
record. 


As a matter of fact, I believe that has already been 


25 | done in a series of questions in which he has asked Mr. Bitting 
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concerning whether or not he subtracted anything from the 
Tittle Store billings except the 4-4-2 price on gallon and 
hakt-qalton units in the first pericd and the two percent in 
the seconé period, to the four stores to which this applied. 

I think we have had several questions along those 
lines and Mr. Bitting has answered them and that should take 
care of then. 

MR. FOLEY: Suppose Mr. Bitting would say "Yes, I 
did look at this and I did go over it and I have taken many of 
those figures and I have included many of them in this Exhibit 
and many of the figures I — here on these Exhibits are the 
same as the ones I used,” would Your Honor still maintain this 
Exhibit is not admissible if he used it? 

JUDGE HINKES: We are not at that point yet. 

MR. FOLEY: That is correct. That is the purpose of 
my question here, whether he read it over and used it. 

JUDGE HINKES: The point before us is if Mr. Bitting - 
did say that he looked at this document, can he be asked whether 
he used the document? 

MR. MATHIAS: That question I would not object to. 


JUDGE BINKES: I think that is the tenure of the 


question, at any rate, whether any of the figures in that docu- 


| ment were used by him in his computations. 
MR. MATHIAS: I would object to the question, whether 


} any figures in it. I would state the proper question is whether 


e 


cts, 
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or not he used that document in the preparation of the Exhibit. 
Some of the figures therein might correspond with the figures 
he used. 

AS a matter of fact, I believe that this is the case. 
But that does not mean that the witness has used this document 
in any way in the preparation of his Exhibit. 

JUDGE HINKES: I am concerned with the document as 
such end not by the coincidental use of figures. 

MR. FOLEY: You see, we have this ambiguity which has 
ariger before with the meaning of the word "used." I prefer, 
therefore, because of its anbiguity, not to use that word in my 
questioning because I am afraid that the answer that I get 
would not be information I have. 

It would not lead us anywhere. That is the reason I 
am interested in, Your Honor, whether any of the figures con- | 
tained on Respondent's Exhibit 29-A through D appear in Mr. 
Bittirg's calculations. 

JUDGE HINKES: I shall sustain the objection to that 
question mest definitely. The question now is whether he used 
this Gocument and not whether he happed to use figures whiich 
happer:ed to appear in some decument somewhere. 


By Mr. Foley: 


Q Mr. Bitting, did you use this document in the prepara *4on 


of your calculations of the ttle compar isons? 


No, sir. 
' wae 
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In connection therewith, we caused Mr. Bitting to 
prepare these two Exhibits which when taken in connection with 
the data in CX-183 would show, and the price lists that are 
available for these periods of time in the record, that A & P 
was receiving a much lower discount on its purchases of the 
private~label preduct than was available publically in the mar- 
ket firom the Borden Company. 

JUDGE HINKES: That is 183 which shows that they 
received a higher discount rate. 

MR. MATHIAS: Excuse me. I mean a much higher dis- 
count rate. 

JUDGE HINKES: I can understan’ the relevance of that 
document but I don't understand the relevance of 180. 

MR. MATHIAS: Your Honor, this merely shows it for 
another period of time. Why I selected another period of time 
was that, as another portion of our evidence shows, the amount 
of the price discrimination in this matter increased in the 
spring of 1966 due to the failure of A & P to accept certain 
cost increases which had been incurred by the Borden Company. 

Therefore, this is being shown as a comparison to 
show the fact that the gap between A & P and the market increase(d 
as a result of this later negotiation and later refusal, of A & E 
to accept certain cost increases incurred by Borden. 


JUDGE HINKES: Of course, we don't know whether or 


] not the discount also increased for the non-A & P customers or 
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that the discrepancy was perhaps not any greater. 


MR. MATHIAS: Your Honor, we do have in evidence the 


published discount and list prices of the Borden Company. That 


is the other half of that area of proof. 

MR. SCHAEFER: The problem there, Your Honor, is chat! 
I think the total evidence in this case -- it shows that for 
this period of time, re is no evidence as to what any other 
Borden custcmer was actually paying. In fact, the evidence 
that is available for the period selected by Complaint Counsel 
shows very few, if any, of the other Borden customers were pay- 
ing either the Borden list price or, in the category that they 
‘wien bik ten, on the Borden published discounts. 

Absent, some linkup and some proof as to what other 
Borden customers were paying in August 1966, this document 
stands without anything to comepare it to. 

JUDGE HINKES: I-am not going to make my ruling at 
this time on the admissibility of the document in any event. 
I simply wanted to hear from Complaint Counsel before he went 
any further as to his point of view with respect to relevancy, 
and the argument will. be entertained later. 

I think it is sufficient for our purposes at this 
| time to simply understand what the purpose of bringing these 
recorés in is alleged to be. 

MR. FOLEY: That was the thrust of my question, to 
| try te elicit this as best I could from the witness. Obviously 
Teva’ 
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Q In prepara: these exhibits 184, 189, 192, 202 and 203, 


I take it that you had- ‘occasion and did in fact whietin and 


analyze the underlying documents, that is, the tax Saports 


and prot fit and losses Statement of the gestation customer; 


is thet correct? 
A Yes, sir. 


Q 0 


n the basis of that @xamination, can you tell us approxi 


mately what percentage of the net sales that you ve dis- 


play on CX 184-A for. Mayfair Foods constituted gross Sales, 
sir? : 

te s. 

A. I can not. 


Q Can you tell us whet percentage of: the net sales which | 


you show on Exhibit 184-A-br Jin's Grocery 's cohstitues sales 


of grosery products? - : : 
oa ey we go off the record. | 
JUDGE HINKES ; a off the record. 
(Brief discussion off the record.) 
JUDGE HINKES: On the record. 


MR. FOLEY: off the record we agreed 1 would ask a 


series of questions on this subject but it was agreed I would 
withdraw such question now and “or to it at a later - 2: 


opportunity when the witness had an’ “opportunity to > prepare 


, himgere, . 
By Me. Folwy: 


2 ier Bitting, 


I would direct your attention to 183-A,B,C 


. ° 
* 2 ‘ + 44 «4 . e : » * 
. Soke tke oe se ‘as 


— 
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do you have that exhibit & front Of you, — 
A Yes, sir... 


and Si 


Q Directing your attention to 183-A, the title of the 


Document being "Value of Sales and discounts to Borden Retail - 


Store Customers of o Hare Branch in Chicago Metropolitan area . 


purchasing mom than $800-of Milk Products During 


February, 
1966. & 


’ Axe all of the customers listed on 183-A and 183-B as 


customers on the O'Hare _——s of the ik Company in the 
Chicago Metropolitan area who purchased more than $800 worth 
of milk products? : 


i ‘They are. 


Q What 


was the basis for the selection of cut-off of 6800 
of milk products? : 


A Complaint counsel instructed ‘me to use that as a cut-off, 


Q Was that $800 per month in February 1966 or per week? 


A During the entire month of February, 1966. 


Q Milk products-~what is included within the seva, of milk 


. s. * 


products 43 you used this term on Exhibit. -183-A and BR 


. The products as shown in the product books of the Borden - 
delivery man which would include such items as the various 


“types o of homogenized milk, the chocolate milk, ‘the skin milk, 


also the Products such ag yogurt and cottage cheese. | 


Q thon 2k in fact — everything that: was entered into 


the route book by the Borden driver salesman for that 
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particular customer? 


A It does include everything. 


Q Some of the products delivered to the customers were 
such things as iniacn Grinks; were they not? 

A : I don't recall ‘on these particular custoners whether ther 
ce any such. items. There may have been. 

Q There were no ice cream products included within the 
scutes Noel oases for these particular customers , were there, 
Mr. Bitting? 

A oe sir. 

Q Were there any items entered in the route book pages 

as prepared by Borden ‘driver sabeeeiie of items which in your 
judgment are not milk products? 


A There were rone se far ag Tf recall. 


Q , In preparing this exhi ot Mr. Bitting, I take it that 
you exsminead the route books of the Borden Company for all of 


the stores on what is known as the O'Hare route; is that 


Serene? 


A Yes, sir. 


Q On’ Exhibit is and B, and also on Cc and * or I will 
withdraw c and D, but you have listed every store that pur- 
chased more than $800 in milk .products form the Borden . 
Company; is that correct? 


A Every store that I otis determine purchased more than 


$800. 


— 
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Q In examining the Borden route books ond tn detenntiites 
the dollar amount of sales to the Sobaen non-A$P customers, 
dia you determine whether the prices _chacgea to those “non-A6P 


Gustomers listed on your Exhibit 183-B, C and D ~~ did you 


determine whether the prices charged to those Sustomers 


corresponded with Jorden's list prices? 


A I made a check of several different days, taking the 


price book information fox the Particular products times the 


Borden price sec price and determined that they were in some 


cases, they came out to the exact amount shown in the price 


book. Tn other cases, there was a discrepancy, 
Q In this case, two of the customers listed on this 


Exhibit 183-4 through D have testifica, I Rennes Mr. Lasonso 
of Mevbady-and Ne. Cox of Centrelia ~- do you vecall biasing. ; 
their testimory? 

A Yes, I do. - 

‘|. Ro you recall their testifying they ‘received specials 
each week from the Borden Company?’ 

. T don't recall that. part of their testincny. 

. Neo you recall whether Mayfair Foods and Centréiia, from 
your analysis of the route books, were receiving special - 


pricing on certain items?. 


A From the analysis of the price book, that information 


would not be shown.: 


Q My question is: Did yov determine by comparing’ the 


Tt TLL Tt ean Net emeenettttttt st semeieinnieieneti 
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price charged to Centralla for an item against the Borden 


published price list that’ Centrella was veceiving a price in 


the price book, in the route book different from the published 
price? | 

A I did not make that determination. 

Q You testified thst on some cecasions the prices charged 
to the Borden customer were identical with the Borden publishe 
price list and that on ethan occasions there was a departure, 
Ss that correct, Mr. Bitting? 


A That is correct. 
ln enemnmeieinensess a 


Q However, regardless of whether the _price was at list 


eee te Sa Nl a A 


price or at some price other en than list price, you have simply 


added all the prices up and included them under dollar amount 
of sales, is that correct? 
eseeseeenmnemeennennnnnnnnentnNREeneeeentpemmemememenemmiieemnens tena ed 


A Dollar smount of | sales _ figure represents the accwnulatior} 


of the daily charges as noted in the x route e book by the driver. 
Q What do the figures under the column, entitled “Discount .. 
Rate" reprecent? ; 

A That is the relationship of the amount of = rebate 
divided by the amount of dollar sales. 

Q The figures in the column in the colwan. entitled discoun 

rate do not purport, thavetane, to be a discount received by 


the customer from Borden's list iibee. is that eonvenn 


A They axe the discount rates which the comparison of the 


rebate paid by Borden to the total dollar sales figure I have 


eee oe siete silane eee 
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drivived at. 


Q But I can't by looking at_your column discount rates say 


that Forest Food Mart, for example, received a discount from 
ceanstimneateastasteateniennenenenannanann—annnil eaten re ne eadartae 


the Borden published price list 018.4 percent, can I? 


A You can't from the prices on the price list. 


Q That is correct. Yet, for the A&P Company shown on the 
re ee ON EHO 


36:6 
bottom of 183~ 13~B, the discount..rate. you show for ASP is 52-8 


percent. 


A Yes, sir. 


ee Ma Sr tanh a ww "26 o F 


Q Ts that 3456 percent 4 discount from 4 the Borden pub- 
lished discount prices? 


A Zes, it is. 


JUDGE HINKES: Does this figure of 36 percent on 


ASP"s figures discounts from Borden's price list, is that 


correct? 


THE WITNESS: That is whet the discount anounted 
‘ 


to. The price list does not show this. 


We do not have a 
price list for A&P. 


' 
‘ 


JUDGE HINKES: I understand. Taking Borden's. 
price list as it is published and comparing that to A&P'’s 
prices, one find there is a 36 percent difference? 

HE WITHESS: Yes, sir. 


JUDGE HINKES: With respect to other customers 5. 


the one just mentioned, I- think, having an 18 percent discount 


How did you arrive at that 18 percent? 


Fe ee mene meen oye 1 meee ganament satan wat BEB si, thal do adilaiombasins ot deci Arc Sheahan thrice asliumchsiteciny ties eet 
ON ee ae eeteeee o Se eee —_— 


eee eh ere emcee eee AO A Sa AN et SR canescens emt a 
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THE WETNESS: {1 ick. arrived at the total dolla 


anount of sales and then t related the rebate memoranda amount 


in dollars to that total amount and it came out to 13 percene, 


4 or whatever the Ccdse may be. 


5 JUDGE HINKES: 


That is not necessarily then 18 
a eo nm 
ee 


vercent disco ount from a peice list, is it? At_is. an 18 percent 


| discount of price cha.ged, is that ‘correct? 
a there ttl aaa hata : eeeeeembamen ee 


THE WITNESS: Yes, sir. 
JUBGE HINKES: in any event, the net price charged 


to that customer, a non-AgP customer, Was 18 percent below 


the gross price charged to him whether by price list or in 


fashion? © 
THE WITNESS: Yes, sir, 


JUDGE HINKES: The 36 percent price discount 


shown for ASP results in a net price which is 36 pereent 


below Borden's price list? 


THE WITNESS: Yes, sir. 


e 


JUDGE HINKES: How can we determine 1@ the _connection 
a ae + 


if any, between the on-A&P customer's price charged and 


Borden's price list? Is there any connection between the two? 
mh, 


THE WITNESS: The dollar. amount be sales written 
in the route book by the ¢ 


price list, according to Mr. ae 


MR. SCHAEFFER: If object to that’ characterization 


of Mr. Rouse's testiomony. 


| wee 


od STR ote ro cere en an coe ene om ps 5 agen se ,§° 
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the books are sAtegs eae or the nee in the rere 
are illegible. 


cases, 


I had to use a cavtatn amount of guesswork 


in order te try te- Cecipher a particular numeral, 


These books are used for a whole month and they 


are dog-eared end so forth. “sis some cases, t attributed the 


fact that I could ead arrive at the exact fi 


ry 
@eartt times the individual product price -~- 


igure for. my cal- 
culations of the 


that figure did not jibe with the routeran's computation 


because of the illegibility of some of the figures. - 


JUDGE HINKES: Were there instances however, 
ne teeta nee a meena henna nga ny B 
where the figures were « quite clear andyou neverth heless 


found the discrepancy between the driver! 8 figures and the 
ni H MLA aie oe attsetatebecird Alli 


figures thatyou would arrive at b 


by. somputing t the quantities 
carer NRL CLE EOE COTE CTCL ORIN LEAT a ROTO 2 


against Borden’ S pu ublished price list? 
gn OOO LEE ILE APB DT 


THE WITNESS: There were such instances. 
a a tne 


JUDGE SINKES: How does that affect your answer 

een eaten ee merc rene RE RNReN Ce easeecen 
that it is your understanding that the driver's book, 
Se cee ae eee SE et tee eee eener ene ha smaaren eatin a 


reflect Borden's published lists? | 


eet IAAL In Wise ON DPR NOCD EET NDMP PAE, 
a ee 


THE WITNESS: I believe Mr. Rouse's testimony is 
: : . Le iia iN DM iit arts rapriacesnaans wai 
to the effect that the driver Pp used sed the he Borden. list price ice in 


his pomntaee al of the amount that he charged ‘for the 
eee ree 


~ 


various products in order to arrive at ta aw total sales 
fisure. a 


Reem pea ORA TEAL, 


JUDGE HINKES: That is what you are basing your 


answer upon? 
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THE WITNESS: Yas, sir. 


JUDGE HINKES: TI think this might be an appropriat 
time to. recess. 


Can we resume at 1:30? 


‘R. MATHIAS: ‘That is fine with us. 


MR. FOLEY: That is fine with us, Your Honor, 


JUDGE HINKES: 


We will reconvene at 1:30 in 


this room. 


(Whereupon, at 12:15 P-m., the hearing was 


recessed to reconvene at 1:30 p-mM., the same day.) 
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AFTERNOON SZSSION 


1:30 p,m. 
R. JOHN BITTING NG resuned the stand and testified 


further as follows:' 


CROS SS-EXAMINATXON (resumed) 
By Mr.” Foley: : 


Q “tn dsternining the dollar amount of euios, sits Bitting, 
chaxged in the months of February and Maxch 1966 to the Borden. 


customers listed on A through D of Exhibie ; éia you check 


the Borden terest iin Lo Cisue particular custoners?: 


A XL did not. 


Q Did you Seas oe Borden Lemos available to you? 
A I did not. 


Q : id you attempt to get them? 
A I éid not. 


Q In “Preparing your comarisens for the Bordon customers 


in the State of Indiana, you did check the ss ietaocas did you not! 


sir, Exhibit 188A or Exhibit 188 against the Burger Company t 


ieee the prices hat Wien paid you utilized the Borden 
inv ices to the sarsie ‘Company, did you not? 

A Yes, that is the meet document. 

ie) Why did you not attempt to use the invotees ‘to the’ paxticu 


lar customers on | the O'Hare route in preparing Exhibit 183? 


A They were not available -tO me, and I verre Stxtotly tipon | 


H the dolar sales figures as shown in ‘the price boda, 


Ocean ents (en 
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X thought you told me you did not try to obtain the 


invoices to customers on the O'Hare route? 


1 aA X did ont try to cbtain. 


~ 


} “WOrk up this exhibit. 


They were not given to me to 


Q id you asx Ccemission counsel to try to get them? 


A I aid not. 


Q Is it not 2 fact if 


Sdle to determin i@ the actual 


tte se = oe 


pet cunt - price chavand to the 


A tt a a inate CORON Waa w PE wo wring 


A AOS rs te, ee Ns me at oa 


customer for each iten? 


he AW art pene | si HP A Ao NG 


A If che invoices were in the same Yoxm as the invoices we 


— si psahes ncuuee bee ste We oe meres: iis 


EN Oe et ne we Ae et og 


used in the sékes comparison tabulations, yes, I vould be able 


eR AIT RO Te 0 OO tN Py tat WAI 
a ta 


to have that infoxmation. 
eS 


Q Thea zee oo have been able to determing 


Th ine preeisely 


Se aA ee oe a EL ne 


at what discount off the Borden list px 
Utama one 


ica these particular 


cusatomere Listes cn 1.83 were billed, woulda you not? 
m Once stO Ne 


A Yes. 


i 2 Mr. Bitting, do you — in the courtroom with you today 


| the rebate check registers to the customerd who appear on 


CxX~183? 
HA Yes, 
is) Could You get then, please? 


Directing your attention to the invoices in front of you, 


| to the column headed “invoice amount" in each case for the store 


loa the O'Here toute, dees there not appear a dollar and cents 


| figure followed by a plus sign? 


r = 


FER 
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lewd). 
exanine route book Pages for the customers for chem you have no 


, 478% 
rebate memocaada on exhibit 183, Once egain, they are Hisicka'd 
Foods, £10 oi Srothers, Greenview Pruit and Hadigon-Laveigne 

Pood Mart for the months of Pebruacy ana Maxch, 1966 and 
detaznine for vounendie whether thove ig not a statement on the 
route book pages for en of those custonezs; “eHiat a is a= 
statement similar to the one that I have called to your attentidn 
with reference to Misicka, auch &e consolidated and cooperative 
Som? such indication, 

Referxing to Ploom Mxrothers dae February of 1966, the 
route kook page, io there au indication somewhat Similar to the 
for Miaicka's on thet route book page? . 

A There 43 no Buch Sadik dab avin oa that seated or a similar 
page. 

Q Is there not an iadication on Ze one for Ploor Brothers 
"“centcal billing?" 

A There ia an iikibaaten for central billing. 

Q With zefarence to Greenview Fruit for Pebraary, or 
vould you turn to ——) page, on the Tone book? 

A ¥2s. There is no indication a3 far as the same informa- 
tion as on route beok 3 for February, 1966 for Minicka's Foods. 
Q Is there a otatanent, central dilling? 


Thexe is a statement, central billing on the xoute book. 


A 
Q With reference to Madison-Laveigne? 
& 


There is a statemant in the upper right-handa corner, 


wae 
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A Yes. 

HR. KAPRIAS: Your Honor, it night sinplity things 
if complaint counsel made brief refexecnca to Mr. Rouse's 
teutimeny whereta he testified he xeturned al? price lists with 
Denpect to the Borgen Comoany exe capt a far down a:ound the 
Lesalle area which he could not locate. Ye ae beleboring a 
podnt that 18 alzeady establichcd through Mr. Rovse, or is it 
not? | 

MR, FOLEY: I suse wanted to Break to Myr, Schaefer. 
T Aha not vie te helcbex that pokat. 

SES: That 4s all xight. Go heuk: 

HR. FOLLY: I balieve tt hag beea catablished, 

Your enor, that that was the Borden price so far us we are 
available to detexmine. | 

SUDGR ALINSES s Very well. 


By Nc. Poleys 


Q I take it when you casa ou compared the doliar amount 
x 4 bf ; 


of sales xrecaived by the non~AsP customera on Exhibie 183 

«nd awbparts bisteok the _Forden list prices in haaniea to seten” 
mine whether the route books billed them et list price or sore 
other price that the List prica egainst which 3 you wore making.- 
the comparisons were thesa Sane Exhibits 137 oe 159? 

A That is correct, ( 
Q Do you know whether all of he sheens that vets have list 


on éxhibit 183 end subsarts as being in the O'itare branch also 


seeeeemicteedemnie et A LL Sc NARS tne etter aenetin, ence ae Le Te co Ne ta ey 
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fall withing the same area designated by the Borden Company as 
Chicago and suburbs? 

A In my opinion, they do fall within the same area, 

Q ‘On what do you predicate that isiten, Mr. Bitting? 

A I did make a check of each one of there compen ies and 
determined that they were, as far a9 the location Waa concerned 
all within ny definition of the Chicaya metropolitan area, 

Q | That js not my queetion. 

Hy question 4a wheather they Were in the Borden designatio 
Chicago and suburbs S? Ag you know, the Eorden company had dif- 
£ferant prices to bintonce in the Chicago metropolitan area, 

A “In asy opinion, the Mibnigs and euburbs area would includ 
Chicago aad 311 the closs-in tons in che suburbs of Illinois. 


Tne32 eddvesses fall withie Chat area. 


Q Turming once ag ats to 19833 and D, I am directing your 
attentica to the teen "total perchayee”, what is included again 
within total purchases? 

‘ The A&P purchases of eleven private-label products; namel 
horoyenized galien, one-half guess and quart containers, two 
percent one-half gation, enik quert as well as the one-half 
g2llea of skim, the buttermilk i, the quarts and she one-half 
gallon; chocolate in the quarts; the whipping cream in the one- 


haltand inte 
half-pint size and the eleverthona is the hal fapint size. 


>) This isjtotal purchases from the Borden conpany but pur- 


chases of the private label items. 


ce 
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¥eR 
Q In any connection at all. 


A 


” 


There are ¢uveral exhibits, other axhidits than CX183 


which contian information on ar ‘re restricted pone than Cx183 


as far as certain purchases in the Chic cago and ee area 


is concerned. 


Q Perhaps you misunderstood my question. 
Did you find any calcwaltions of the Borden Lable purchase 

by A&P and the discount rates received by A&P on those Borden 

purchases? : 

A 


There was another exhibit where I made tie dette: as far 


lable purchases ofa particular idle was 


concerned, Dat not so far as any’ dticdente were concerned. 


Q What is the exhibic that:ywu made calculations for Borden 


Lable purchases? 


®ne exhibit. But it @oes not show any discount: 
picture, 
CX185, if. I recollect your earlier testimony correctl » th 
. ? bad . . 


totar purchases for the week indicated by A&P from Borden of . 


items covered by the private lable agreement under both 


Borden and the private 


~lable lables; is that correct? 


That is correct. 


But even 185 does not list all of the purchases by -A&P 


any given. week, does it? Do. you have 18S in front ‘of you? 


Exhibit 185 ease list value of the private lable and 


en-lable vevnhasas for -. . . weeks cians three-year 


eatin ee 
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period. 
Q But only the items covered by the private lable 
arrangement. 


A Yes, sir. 


Q .For anaes: on November 20, 1965, ASP pruchased 169 2,047 
under the private ane program, -_ purchased irda 6S9 points .. 
of those identicas items under the Serden lable progran. 

A That is correct. 

Q This information comes from the Eorden Company weekly 
billings of AEP stora summaries for Chicago and suburbs; is 
thet correct? - 

A That is correct. 


Q The total dito purchased by the AéP Company from the 
Borden Company was in excess of 382,706 patina is that 
correct? : 


That is correct. 


Do you know what th total purchase was in points? 

I do not know what the total purchase was. 

In Exhibit 185 to shen you just onde reference, did you 
made any oehoutation of the Borden purchased lables from A&P 
in the Chicago eas cued stores? 
Total purchases?’ 

Yotal purchases or Borden lable purchases. 


No. 


Therefore, you made no calculations of the discount 


 9ae 


eee 
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Weg - 
‘A Fon are viteniine to CX 185? 


' se. I am referring to the stores’ documents you used to 


called Chicago ard suburbs. 


JUDSE HINXES: During those two months, were the 


Borden-lable purchases in dollers larger than the private- 
lable purchases in dollars? 
MR. MATHIAS: I would like to know from the witness 


whether he has to make calculations. 


JUDGE HINKES: Can you tell us just by a fast look at r 


: repare CX18$ and 3.83, namely, the Rorden sumnary billing 


the decvment, Mr. Bitting, or do you have to make a calculation 


THE WITNESS: If I understand your question correctly 


Mr. Foley, the Borden-lable dollar value was greater than the 


private-lable dollar velue ducing the month of February 1966. 
By Mr. Foley: 


e- 


Q Thet is coxcect. That was my question. 
Is the same true for March 1366? 
The same is true for Merch of 1966. 
Thank you, Mr. Bitting. : | 
To summarise this, Nr. Bitting, I believe you have stated 
that aeapscn 183 shows only the rates of discount’ received by 
sone we the non-A&SP customers who purchased in excess of $800 
in ‘the month in the Chicago metropolitan area on the O'Hare 


branch; jis that correct?: 


A. Yes, sir. 


aman 


Tn <a ccetenneeR ena LT ef 0 
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Q This discount for the non-A&P customers is based on all of F 
their purchases form the Borden Company ; is that correct? 
A That ds correct. 


Q This is compared ton CX-183 to the discount received by .- 
those AEP stores in the Borden billing area identified as, 


"Chicago and suburbs” on their private lable purchases only; 


_is that correct? 
A amar is correct. 


Q ie there any attempt to correlate the discounts of the non 


ASP stores against the average unit purchased per delivery by 


these Stores, the averege Nuwaber of units pv 


shased for deliver 
oe Shictit stores? 


A No, sir. 


Q And thereis no adjustment made, am I SOME OOS for optional 
services recevied by the non-A&P Stores? 


That is correct. 


Q Once again, I am not sure I understood this this morning. 
How do you know that all of the non-A&P stores sted on 


oxhibit 183 are in ae same billing area as the ASP stores 


against which they are compared. I an not asking you if they 


are in competition, but whether they are in the same Borden 


Billing area. oe) 


A They are in all the stoves listed on 183 A through D are 
on the O'Hare branch of the Borden Company in the Chicago metro: 


politan area. 
: an “2 


eee elie ee 


lease atte 
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Q You have reviewed, have you not, in «4 course of your 


préparation for this case, the Borden bids to the A&P Company? 


Have you seen the basic bid docwaents that are in controversy 


in this case? 


A { don't believe I have. 


Q 


Have you ever seen in the course of your analysis of these 


records and docwnents that the Borden Company had anywhere from 


five to nine separate billing areas under which they billed 


A&P stores? 


A I an not familiar with that. 


Q De you binned that the Borden Conpany billed A&P at differen 


prices in different regions? 
A faa not familiar with that. 


Q tC ask you to assuve that that is so, that they had several 


different. biding aveas and I believe the dccuments and the 


record will support that. 


For purposes of this comparison, therefore, I am submitting 


to you shat ydu would have to know at least that the AEP stores 


in Chicago and suburbs, which is a Borden billing area, whith 


is one of the several billing areas, I am suggesting to you, yous: 


would have to know those. stores are in the same area as all the 
arores bam pete here as being in ‘the O'Hare branch because: ir 


toey were in a different. billing area, you would have difficult 


conparing prices, 


MR. MATHIAS; 7 hayes not been able to follow that 
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question and I vould like tu have it read back to determine 


whether I should object. 


(The pending question war read by the si eg 


MR. MATHIAS: . Object, first of all it is not a 


question but a Statement of Respondent counsel's position. 
There is nothing about O'Hare in this witness! testimony. I 


think the witnes Ss has xestified what his understanding of the 


Chicago and hehnien area is and he has made a study of the 
‘locations incl i on here and hig were all in the Chicago 
or Close~in suburbs area and, therefore, it was his assumption 


they were covere 


d in the ikeees and suburbs billing. This 


has clearly been testified to and I believe this is improper to 


try to ang ue wate the witness on this Positions ' 


MR. FOLEY: I think Mr. Mathias object before I 


got the opportunity to Phrase the particular question. The 


. question would be: Does Mr. pittin ng agree with my analysis of 


ehat we have been talking about. I think that is the first 


a 


thing. Perhaps ‘he has’ some 


Perhaps he does or does. not. 


verient of it himself. | 


JUDGE HINKES: I am not sure the witness. can answer 


‘that particular question, Your are stating a proposition to 
the” witness esa a proper comparison would have ‘to envolve a 


‘determination of the specific regional prices. I think ‘that 
this witnes s' testimony is apparent to the effect he compares 
those non-A&P meats with the actual private-lable prices 


1284 . 
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enjoys a by AGP. I don't know that regional differences are 


going to enter into it. 


MR. FOLEY: I think perhaps I am not-meking myself 


- 


yew Feo vst 
Peay bs 


cetly clear to Your Honor either, because the Furpose of 
1@ exhibits as YT view it, if you look at the bottom of 183 & 
D, the v tness determined the A&P cost if purchased at the 


peters ‘and he determines the discount rate fox the A&P 


Company. A ‘ 


The witness aves calculated discount. rates for the non- 


ASP stores. tf any of wie oo in fiat turn out to be 


in the Elgin billing anea rather than the Chicago or suburbs 


billing area, then I submit we have a cere conparison. I 


assume Compiaint counsel and Mr. Bitting are aware of that and 
‘ ae ee : 


have taken. that sates account. I am trying to pursue how .they 
took into account to be sure wae that is correct and they did 


it seme wan Xe) loneg they have just Chicago and suburbs stores. 


JUDGE HINKES : When you made your calculations arrivir 
at the price A&P mould have paid had they bought at the non- 


‘AGP prices, did you take into account the -.non-A&P prices 


‘ effeative foo that particular A&P store? 


THE WITNESS: I did. I sused the price lists for the 
nen~ASP “customers .' 


a 


JUDGE HINKES: You used the price list for the non=- 


AEP customer, but did you know or fid you find out what non- 


A&P price the A&P store would; have had to pay on the assumptio: 


ve 
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there ave varying prices to non-A€P buyers in different areas? 


THE WITNESS: The price list I used showing the. ta: 


prices to the non-A&P Stores covared the Chicago metropolitan 


‘region of the Borden Company. I considered the O'Hare branch 


falling within that area which is approximately the same as the 


Chicago and suburbs area. 
BY MR. FOLEY: 


Q Mir. Bit: cing, hieticans: your attention, ‘to 183-A, = entry 


fox May? air Foods, dollar amount of Sales, on this exhibit 


. $2,736,.8% 
that you heave presented, the amount is: shown to be +2pEiao A? , 


and the discaunt rate is represented to be 29.9; is that ..~ 


correct? - 
A That is correct. 


Q Did you prepare a4n earlier calculation for Mayfair Goods? 


I refer you to ycur earlier edition of Cx188 which has been} 


withdrawn. 


A wees sir. I dia prepare an earlier edition. 


Q In that earlier edd ttoa of CKX183, did you indicated chee 


the dollar amount of ‘Sales of Mayfair Foods awas;.$2,728.17 and 


e.: 


the discount rate was 30 Percent? 


A Yes, sir. 


Q Did you explain the reason for the change? 


A. This earlier document was filed, according ‘to. my notes 


here, on botoban IS, 1971, two years ago. The present CX183-A . 


through D. vas compiled last spring, approximately six months 


rene of R. John mh 4817 
ago, “during that year and a half time, I did some further 


work on the original exhibit CX183 and cane up with a different 


figure, in this case by only few doliers, an $8 eatterenat 


hee 


Q — you came up with a difference in the aiesouiit rate as. 


a result of 1/10 oe one pe reent; is lest corbect? 


2 


.4_. That is correct. The dollar amount of the rebait would no 


change. iy Ce oS 


Q But the discount fell from 30 percent to 29.9 percent in. 


your present calculation. 
A That is correct. 


Q 


Did you also make an earlier calculation for Barney 
Trainor? 

A Vea, wee 2 aes 

Q. Was the discount that you obteined for Barney Trainor in 
February of 1966, 23 percent ! 


as opposed to 22.4 percent which 
; ‘ Fy 
you now reflect on Exhibit 183-A? 


A That is correct. 


Q For Joe Michalowski, did you 


aaane, 


ase an earlier discount 
calculation. 


Q 


e 

Was that earlier discour:t calculation 22 percent as 
opocsed to 22. % percent which #8 now ‘present? : 

A That is correct. 


Q For Bruno Nalepe, did ycu make an earlier calculation of 
13 percent? 


. 
A ee oe 


SL ee ee ne tn eee te se cae, 
4 
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A Yes, sir. 


Q for Theresa Crispino, did you make an earlier calculation 


of 21.0 percent? 
ea Yes, sir... 


Q 


For Reliable Sales Company, did you make an earlier cal- 


culation of 15.0 percent? 
A Yes,, sir. - 

Q In fact, you have made several other recalevlations of the 
discount rates for meny of the other companies and for many of. 
the other tine periods; is that correct? 
A That is correct. ; 
Q 
i A 


What is the reason for all of those changes? 


buping that year-and-a-half- -period between the original 


docwnent wii the document euh erence to you last spring, i did 


some further eaeeetean of the rou® books which led -me to be 


beiteve that this present cca to D was the proper method 


: ae 
“£8. -present the er ae oe agen 


a On Mayfair Foods, what was it -that ‘you had done previously 


that you believed to be inaccurate or in error and which you 
| changea? 


A I will fetes to 


Q Is it mainly just arithmetic changes or that you have 


included or excluded items or did you divice something wrong, 
! 


or what? 


get the appropriate route books.” 


A 


You will notice the figures are within--one is out $8 and 


SL ai neste rte etme 


fee sat 
' a aa epee ema neeeaan ome ee . 
izee . 
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one is out $20; 


Q Yes, but sometimes the discount rate drops somewhat 


significantly. For instance, Mr, Central goes: from 25 percent 


in. your old calculations to 23.1 percent in your New calculate: 


% 
tion; is that correct? : . 


A Yes. 


Q Congress Food goes from 22.0 percent to 20.5percent; is 


that cocrect? That is in February of 1966. 


A Yes, sir. 


Q Most of them are small, I agree with you, Mr. Bitting, 


1/10 or 2/10 of a percentage, but in a couple of cases they 


are larger. 


Pechaps we could look at Mr. Central and Perhaps you coul 


tell us is the change a matter of some incorrect arithnetie oF 


tae. 
did you mevice out PROOMOV ET - It looks like to me you Gaon out 


$200 or $300 worth of purchases. : | 


A - far as May fair is dbiancccnteass there is only a differena 


‘of $8 in total purchases , not a cauple of hundred dollars. 


JUDGE HINKES : I don't think these insignificant 


differ rences ag pene any effect on the outcome of the case. 


MR. FOLEY: The difference is between 25 percent 


discount vate to 23.1 for Mr. Central. 


JUDGE HINKES: And I thougtit you said there was 


several Thenennd, dollars differences in sales, 
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By 2 ~_ Foley% 


Q : You have indicated the dollar amount of sales to be 
$3 23425: . that correct? 
A “That bi right. 

| JUDGE HINKES: What did you include An sales the 


latter time that you did not the first instance? 


THE WITNESS: I would have to go back end — my — 


work ‘Bheets which I would de TOEGy +n do. There \ were a few 


instances where, when the first document was preapred, the - 


route number hind teon: changed in two or three cases. Earlier 


it was shenged three times. I may not have picked up on the 


original exhibit one of those four, five ora week" 


s * period of 


time and in going back i was able to tie in the — routes 


ween this particular custom a. 


“I am not saying this is sata answeroon Mr. Central but 


there were instances like that. 


saiere eS Perhaps Mr. Bitting should a given 


< 


an _ opportunity to answer your question and perhaps + we can get 


“the answer tomorrow. 


oo. MR. FOLEY: That is reasonable... — 


By Mr. Foley:- 


Q ‘Right under thet Mr. Con 
22.0. 20.5 
ad — to 24 ipsa 


gress, your discount drops from 


Joseph Berlin and: oon on 183-C, 


the discount pete aeons from 18.2 percent bag 1s. 8 percent. 
fhe same things happens to Congress Foods in March of 1s66,| 


* 
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going from 22 percent to 20.5 percent, and Belle Park Goods in 


March of 1966 went from 22 percent to 20.3 percent. 


Your Honor, with exception of the pending question, I have 


no other questions on. 183. Mr. Schaefer suggested to me 


at lunch it might be more useful if he were permitted to cross- 


examine on 183 at this time and it is a major day and we have 


spent most of the major part of the day on it. 


JUPGE HINKES: I have no objection to that. I don't 


see any point in running any later than this particularly when 
the witness is under Some obligation to do some home work. 


Consequently, I will call a recess at this time and we 


can resume at 10 o'clock with your cross~examination of the 


witness, Mr. Schaefer. 


(Whereupon, at 4:00 P-mM., Was recessed to reconvene 


at 10:00a.m., Wednesday, Ceteber 24, 1973.) 
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JUDGE HINKES: The hearing will be in order.’ 

I believe you had finished your examination of the 
witness with respect to Commission Fxhibit 183. 

MR. FOLEY: I had, Your Honor, except for a pending 
question which we left with the witness over night to see if he 
could answer for us -- the reason for sore of ete changes on 
the figures used on 183 as it is nw presented to the Court 
and on an earlier version that wa: withdrawn. 

JUDGE HINKES: Perhaps you better take that up before 


Mr. Shaffer commences. 


MR. MATHIAS: Before you start I would like to ask 


one favor of counsel for both respondents, let us know sore 
time during the day the order in which they expect to take 

up some of the exhibita. Many of the exhibits were prepared 
some time ago, and it would expedite the cross examination, 

I ieee. if Mr. Bitting could have some idea of how to look 
into his notes and prepare his nind for the cross examination 
rather than ore him to go through all of these bias during 
the course of the cross examination. 

JUDGE HINKES: Yes, it might be helpful if you could 
decide between yourselves how you wish to take the exhibits 
up. I do not think you need do it immediately. We are only 
concerned now with 183 as it is. 


MR. FOLEY: Yes, Your Honor. 


Ie gee =. 


Pee ee 
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JUDGE HINKES: Some time during the morning we might 
have a chance for you to get together to decide the order. 
MR. MATHIAS: That would be fine. 
JUDGE HINKES: Very well. 
Whereupon, ie 
R. JOHN BITTING 
having previously been duly sworn, testified further as 
follows: 
: CROSS EXAMINATION (Cont'd) 
BY MR. FOLEY: 
Q Mr. Bitting, yesterday afternoon when we left off 
I believe that I had asked you if you could explain the changes 
that you had made in the dollar amount of sales and discount 
rate for Mr. Central and Conaress Foods on Exhibit 183-B and . 
Joseph Berlin & Son on 183-C, and I guess Mr. Central and 
Congress Foods again on 183=<D. Perhaps we can take them one 


at a time. 


With reference to Mr. Central on 183-B you originally 


had presented the dollar amount of sales as $3,184.45; is that 
correct, sir? 

A That’s correct. 

Q And on the exhibit as it is now presented at the 
hearing you state that the dollar amount of sales is $3,442.98; 
is that correct? 


A That's correct. 


dh EIEIO AS il PAL AG ARNE oe PEF ce ND CO NN LULL NR NW EO me ome 
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1 Q And the discount rate has changed as a result of the 


2 use of a different dcllar amount of sales from 25 pe:zvent 
3 earlier to 23.1 percent as the exhibit is now presented. 
i That's correct. 


ce] Now, can you explain the difference where this 


A The worksheets which were used in the original work- 
sheet; that is, the basic calculation sheets, XI was’ not able 
to find in my notes. These were prepared of course, as we 


said yesterday, over two years ago. I did-go back and try 


j 
{ 
approximately $250 came from on your present exhibit? 


to reconstruct for all of these companies you mentioned the 
figures which are presented on the original CX-183 tabulation 
and was able to come up with some information as to the possible 
reason for the change. 

In the case of Mr. Central for 183-B, the original 
tabulation included the purchase of Subene -- the route book 
shoved a red figure at the bottom of each page, and I used that 
figure. That figure is a figure actually which appéars in the 
original 183-a. 

Q Mr. Central is in fact on Page 183-B? 
A - Yes, but on the original worksheet we had only two 
pages for the two periods that was split up. 
Q I am nost sure I understand that. Orleinaliy you 
| ‘used the figure of $3,184 with a dollar amount of sales of 


| Mr. Central for the month of February, 1966, is that correct? 


= 4 
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A That is correct. 

Q And that figure was obtained from the bottom of the 
Borden route book entry for ss Central, is that correct? 

A That is correct. 

Q And you mentioned something about butter. Butter 
was excluded, is that the idea? | 

A We weren't sure. And last spring going through this | 
and revising it we weren't sure, so I did then aie the exact 
figures which appeared as the daily purchase figures in the 
right-hand column of the route book for this particular custo- 
mer and came out with the present figure on CX-183-B. 

Q Well, the present figure of $3,442.98 includes every- 
thing on the route book page for Mr. Central, is that correct? 

| A Yes, sir. 
Q Nothing is wien. 
And earlier some item or items were excluded from 


your calculations, is that correct? 


e 


MR. MATHIAS: Your Honor, I object to mischaracteri- 


zation of his testimony. He said he did not know whether or 
not the other products had been excluded from the other figures 
: MR. FOLEY: Let a clarify ene. If my druetiete 
zation of the witness’ testimony was incorrect the witness 
could tell me that. But I will rephrase the question. 

BY MR. FOLEY: . | 


Could you state this $250 figure you believe, 


i 
1 


pinpointing it. 
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i although you are not certain, is as a result of eliminating 


| 
| 


some item or items from those items sold to Mr. Central; is 
that true? 

Ah It could possibly be that, but we have no way of 

° All right. 

You made a reference to butter in this connection. 
What is the relationship of the item butter to the difference 
of the two figures? 

A We know from the route book information that 
Mr. Central did purchase butter. 

Q All right. : 

A And that cost was included in the right-hand column 
in the appropriate page in the route book for Mr. Central, 
and that was included in the revised CX 183-B figure. 

Q Butter is included in the figure as it now appears 
on 183? 

A All products as they appear on the route book are 
included. T am just saying that the possibility of the 
several hundred dollars difference may have been due partly to 
this butter matter. The route books, as you know, have been 
back and forth between myself and respondents’ counsel, and 
certain tapes which were on the route book ite have been lost./|. 
That is very possible that the original runthrough, the original 


tabulation, that I did use the tape which was on this particular 
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cape. 

Q All right. I think I understand. 

A However, I want to bring out one other fact in 
connection with Mr. Central. 

Q All right. 

A I did discover last night an error in transcription. 
The figure as it appears now on CX-183-B of $3,442.98 should 
be slightly less, $3,407 cob. This does change the discount 
rate from 23.1 to 23.3 percent, only a two-tenths of 1 percent 
change. 

I did discover that last night in this checking. 

Q The figure should be $3, 407 203 and 23.3 percent for 
discount rate, is that correct? 

A Yes, sir. 


MR. FOLEY: I have ne objection if there is some 


motion to amend the exhibit as reflected in the witness* 


testimony. 


% 


. MR. MATHIAS: We will see that the exhibit that is 
offered will note that correction. 
JUDGE HINKES: Without objection, then, 183 is 
amended accordingly. 
BY MR. POLEYs 
Q Now, with reference to Conerese Foods for February, 
1966, as you present the dollar amount of sales for Conesiind 


Foods today on Exhibit 183-B, 


* 


—— Cs ateeneeneiemeaniateamemrenineemenninimaaeemnean name 
¢: . 
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me, Your Honor, maybe there is something for us; we tried to 
have some exhibits sent over. 
JUDGE HINKES: Off the record. 
(Short recess.) 


BY MR. POLEYs 


Q I believe I was asking you about Congress Foods, 


| You state that the amount is $1,070.81 -- excuse 
| 
| 


Mr. Bitting. 

a Yes, sir. 

Q Your earlier figure that you had reported for 
Congress Foods' dollar amount of sales; that is, the Borden 
Company's dollar amount of sales to ¢ agress Foods, was 
$995.93; is that right? . 

A Yes, sir. 

Q And the earlier discount rate that you had reported 
was 22.0 percent in comparison with the 20.5 percent reflected 
on this exhibit, is that right? 

A That's correct. 

Q Now, can you wastes the addition of some $75 in 
sales to your present calculation? 

a Here again the figure used at the bottom of the page 
is the figure which appeared on the original worksheet in the 
‘revised CX-183-B. I added the actual daily transaction and 


came up with this dollar figure of $1,070.81. | The basic work- 


‘sheet showing the items which I pulled off is not available. 


* les . 
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This involved a customer who also purchased butter, and the 
difference may be due tc the butter purchases. But I have no 
way of knowing. 

Q Well, would the same situation prevail for Joseph 
Berlin & Son in which from March cf 1966 where you increased 


the dollar amount of sales by the Borden Company to Joseph 


at : 
, Berlin by some $824 to some $1,014? 


A No, that is a little different situation. 
Q All right. 
Could you explain that situation? 

A The original CX-183 prepared over two years ago 
emitted close to $200 transferred from another route for the 
first four or five axvaias the month of March, 1966. That has 
been picked up and has been included on the present Cx-183. 
This company had no butter purchases, so that would not enter 
‘into this picture. : : 

fe) And again from March of ‘66 you made certain changes 
for Mr. Central and Congress Foods as reflected on 183<D. 

Do you know the reason for those changes? 

A There must be a misunderstanding on my part. My 
notes did not indicate -- you did not ask about Mr. Central in 
March. 

Q I am sorry. 

A You asked for Mr. Berlin, Congress Foods, and Bel 


Park in March of 1966. 


Fe EE AR wheelie RS AA Cai AOD A ATO OE PE Othe 2 aE or INTE AO CNA Ee ART PLANT fe Roa tee ems J 2 pena, 


| 4831 
Testimony of R. John Bitting 1299 | 


Q All right. 
Can you tell us the reason for the change in Congress 
Foods in March of ‘66? 

A Here the percentage dropped from 22.0 to 20.5. I 
was not able to pinpoint this change in the dollar sales. i 
aid in the original tabulation use the total figure, use a total 
figure at the ee of the route book page for this particular 
customer. In the revised CXx-183 I did use the actualy daily 
purchases. 

Q Well, was butter involved again in sales to Congress 
Foods in March of "66? | 
A ‘Butter was purchased for this particular customer 
during March of '66. 
Q And Bel Park Poods, could you explain the change in 
your figures for Bel Park Poods for March of *66? : 

i” Of course likewise here the two-year old mornebeete 
weren't eng There are several amounts in the route book 
which are not ‘too clear, and it may have: been a misinterpreta- 
ion on my part in the original exhibit of CX-183 where I used, 
‘interpreted the figure differently than I did in the reviaed 
cx-183. : 


Q Al right. 


A Butter was purchased by this particular customer in 
March of '66. 


i 


| 
| : 
| Was butter involved in the Bel Park? 
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Q Then you are saying it is possible the difference ‘ 
between the figures for many of these stores, with the exception 
of Joseph Berline & Son, might result from the elimination of 
butter in your first piendewkien and its indiuntve in the 
second preparation presented today? 

A Yes, sir. 

Q All right. 

JUDGE HINKES: Let me ask you something that I ieee 
to recall from yesterday's hearing. 

Wasn't there one store that had a change in its 
discount percentage from something like 18 percent to 14 per= 


cent or vice versa? 


THE WITNESS: This Joseph Berlin store on CX-183-C 


did have a drop in the percentage from 18.2 to 14.8 on the 
revised CX-183-cC, sil this is a store where in the original 
preparation, the preparation of the original exhibit, the-- - 
$200 transferred been adotnne route to this particular customer 
was not picked up. | oe A 

JUDGE HINKES: That is $200 of the total amount being 
what? I am trying to get some idea of it. 

THE WITNESS: $1,014. 

JUDGE HINKES: So roughly speaking about 20 percent 
had been overlooked? : : | 

THE WITNESS: Yes, sir. 


JUDGE HINKES: I see. Very well. 
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MR. FOLEY: May I ask a question on that? 
BY MR. FOLEY: 

Q If the route number you now give for Joseph Berlin 
& Son on C is 10W, where does the extra $200 ime Peak 

A Last night I had only the particular route books 
with me, and the transfer did not appear in the route books I 
had with me, these four route books onvertog the four different 
panes. The route book page does show a charge of $215 for 
the first four or five days of March, 1966. However, it does 
also show a balance from the last day of February which I 
deducted from the $215. 
| Q Perhaps you could —_ 

A There is no indication there as to the transfer. 
There were a number of instances where the routes were changed 
during a month, and it is a matter of going through all the 
route books and picking up this particular customer for the - 
first four ot tive days of the month. 

Q Could you show me the route book for Joseph Berlin 
& Son, 10W? : coe 

A Yes, sir. 

Q ‘Perhaps I can understand better what you are saying. 

I see. There are no entries in route book 10W for 
"Joseph Berlin for the first six pone of March, 1966, is that 
| xight? 


A ° That's correct, except a total figure noted as 3/5, 


{ 


| 


$ 


= 
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March Sth of $215. 

Q And 13 cents, is that right? 

A Yes, sir. 

Q And then there is a figure on the bottom of th2 page 
of $824.63, is that right? 

A Yes, sir. 

Q Is that figure, $824.63, the sum of the other figures 
appearing for sales to Joseph Berlin from March 7th through 
March 31 of 1966? 

A Relying on the tape which is attached to this particu 
lar page it appears as though the 824 figure is the total of 
the sales from i 7th of March through March 3lst. 

Q Is the tape something that you prepared, Mr. Bitting? 


A These tapes were prepared by the billing department 


of the Borden Company and were attached toe certain pages by 


Ren outer thesia eta fee etreereratnes ete anew genie “Sut ti RGSS Fo 
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a4 might also eetdk out on this March period, begin- 


vw e 


ning the period of March 1 through March 5 where they show 
je.ales of $215, ‘that there was a balance from 2/16/66 of $24.90, 
evidently a Catryover balance from the previous month which I 


: "deducted in order to arrive at the March, 1966, sales figure, 


Q Well, I am not quite sure I understand what you 


say" when you say you deducted the balance of pat. g. On your 


first calculation that you had earlier prepared foe Joseph 


“Berlin you used the figure, $824. 63 of the dollar nt OF 
' ) 
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i sales to Berlin, which is exactly the same as the figure that 


appears on the bottom of the route book page in red and which | 


‘ 
| is the result of the addition on the attached tape from the 


Borden Company; is that correct? 
A That is correct. 
However, this tape summarizes three out of the four 

ennks in March with a total figure. We are assuming the tape 

is correct. 
Q All right. 
So that apparently from the face of it if the 

addition on the tape is correct and if the $824.63 ‘figure 

represents the summation from March 7 through March 31, you 

didn't subtract $24.90 when you originally otciiel ake calcu- 
lation for Joseph Berlin, is that right? 

A That is correct. 

Q Now, when you came to revise 183 you added a Here, 

It looks like about $190, as a matter of fact. Is that right? 
A Yes, sir. 

Q So that ‘cites be $215 less your $24.90, or approxi- 

‘mately $190; is that right? a8 
A It would be the $215 less the $24.90 from the previous 

month. : “eh 

| Q So when you subtracted the charge it was in your 
| second calculation, the charge of $24.90? 


: 


A Yes, sir. 
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Q and it doesn't tell you in the route book where the 
$215.13 came from the first six days of March, is that correct? 
As It does not. 
Q And you, however, did confirm this $125-figure at 


Some time or other by looking, by finding it some place else 


in another route book? 

A Yes, sir. 

Q But you cannot recall where you found it.’ 

Yesterday I offered in evidence as Respondent A&P 

Exhibit 32, I believe it was, Your Honor, the A&P summary , 
Chicago and suburbs. I didn't have my copy here, and Mr. Mathia 
has provided me with a xeroxed sisiie this morning, which I will 
ask to have it marked so we can have in for the record. 


JUDGE HINKES: That was not offered, as far as I 


know. Are you offering it now? : 
MR? MATHIAS: It was not offered. - 
MR, FOLEY: Which one was offered? 
JUDGE HINVES: You marked Lt foe identification. 


MR. FOLEY: I am sorry. May I have this marked for 
identification? 


JUDGE HINKES: It is already marked 32, Respondent's 


21 
os Jace 32. 


MR. FOLEY: IY mean physically. 


JUDGE HINKES: Of course. 
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(Whereupon, Respondent A&P Exhibit 
No. 32 was physically marked for 
Tdenti fication.) 

BY MR. FOLEY: | 


Q Mr. Bitting, I show you Fespondent's A&P Exhibit 32 


for identification and ask you if you recognize that document? 


A Yes, sir. 

Q What is it? 

A It is a document from the investigational files of 
the Commission, a copy of the document from the investigational 
files of the Commission showing the A&P store summary for 
Chicago and suburbs area for the week ended February 5, 1966. 
The document is from the Borden Company of Chicago, Illinois. 

Q Did you use this exhibit, Respondent's Exhibit 32 for 
identification, in preparation of Commission Exhibit cx-183 
that you are sttectew hice sintare | 

A It was used in preparation of that exhibit. 

Q Was it used in particular for the preparation and 
the calculation by iat of the total purchases of ll private 
labeled items from the Borden Company in February, 1966 by 
A&P? 

It was used. 
For that purpose? — 
Por that purpose, 


Now, If I may ask you on that, on the bottom of the 
Ge : : 


ey" 


2 


| 
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exhibit there is a handwritten statement, "P.L.," the number 
"32,835.48." There is another written phrase, "Borden - 
41,049.47.° 

Is that your handwriting, Mr. Bitting? 

That is not my handwriting. 

Do you know whose handwriting that is? 

I have no idea. 

Do you know what they mean? 

It appears to be a breakdown ~- 

MR. MATHIAS: Your Honor, I would like the witness 
to not answer a question if he does not know. 

JUDGE HINKES: We do not want an opinion on it. If 
you know, tell us, but I do not think the question calls for 
an opinion. 

BY MR. FOLEY: . 
ms Do you know what ov figure that I have described 
 ) you means? 
A s-I: did not check out those figures. 
Q I will reghenie: the question. 
Do you have an opinion as an accountant who examined 


~* 


the documents, the particular Respondent's A&P Exhibit 32, as 


‘to what they mean? 


MR. MATHIAS: I ‘am going to object in light of the 


' (watheen? statement a moment ago that he has not checked out 


the figures, and it would be mere speculation. 
4 
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JUDGE HINKESs Are you prepared without checking out 
| the figures to tel} us what you think these figures indicate 
| as far as accounting is concerned, Mr. Bitting? 
| THE WITNESS: I have an opinion as to what they 
indicate. 
JUDGE HINKES: Very well. You will tell us. 
THE WITNESS: I should tell you? 
JUDGE HINKES: Yes. : 
THE WITNESS: The P.L. in the handwritten information 
I would think stands for “private label,” and the Borden would 
stand for the Borden information. 
JUDGE HINKES: The Borden label, you mean? 
THE WITNESS: Borden label information. 

“. BY MR. FOLEY: 

a a Bitting, in your preparation, as a matter of 
fact, of CX-185 in which you set cut the private label products 
purchased and the Borden label purchases of those identical 

| procucts by the A&P Company, you did in fact prepare one for 
the week ending February 5, 1966, did you not? 
MR. MATHIAS: I would like the question reread. I 
believe there is an error. 
JUDGE HINKES: Would you reread it, please? 
(Question read.) 
MR. MATHIAS: Your Honor, I was in error. I thought 


he was referring to CX-183. 
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JUDGE HINKES: Very well. 

THE WITNESS: I did prepare. 

BY MR. FOLEY: 

Now, on 185 for the week ended February 5, 1966, you 
determined that the private-labeled products purchased were 
212,851 points? 

2 ~ That's correct. 
Q And that the Borden label purchases of identical - - 
cities was 134,065 points? iG 

ee That's correct. — ee 

.¢] Well, you have just given your opinion that the 
private label and Borden label figures there or that’ the 
figures next to the words P.L. and Borden indicate respectively 
private label and Borden label. : 


Can you explain the difference of the figures on * 


Respondent's A&P Exhibit 32 and the figures used on CX-185 for 


that same period? 

MR. MATHIAS: I would object to the witness being 
questioned about figures on a document not offered and received 
in evidence. 


MR. FOLEY: Well, all right. To solve that problem 
I will offer it in avidin, Your Honor. The witness has 
already testified he used it inpreparation, that it is on 
underlying document for Cx-183. . oe 


MR. MATHIAS: Your Hcnor, I would object short of 
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relevancy to this document. Just the fact he used it as an 
underlying document -- that is one of the reasons we prepare 
sStmmary documents, so that all of the individual underlying 
documents do not have to burden the record, 

Unless he can show some other relevancy, well, I see 
; NO basis for receiving this document in evidence. — 

! MR. POLEY: Your Honor, the basis of thé relevance it 
is being offered is so I mey ask the witness about the details 
of the undedying documents he used for the preparation of Cx-183 
Oy is not admissible, eee 183 is not admissible. 


JUDGE HINKES: Yes, I must receive Respondent's 


7 = 
Exhibit #@@ in evidence. ‘The objection is overruled. 


(Whereupon, Respondent's AgPp 
Exhibit No. 32 was received in 
evidence.) . 

BY MR. FOLEY: 

Q Now, my question, Mr. Bitting, is if you can explain 
the difference between the figure that you have used for private 
label products of 212,851 points for the week ended February 5, 
1966, and the figure of 32,835.48 appearing on Respondent's 
A6P Exhibit 32. 

MR. MATHIAS: Your Honor, I am going to object to : 
the form of the question. Mr. Foley is asking Mr. Bitting to 
compare apples and oranges. He has already pointed out in the 
|] one exhibit he is dealing with points, and the way he read it of 
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it is obvious there is a dollar figure. 

MR. FOLEY: That is really the point. Is it a dollar 
figure on the bottom of the A&P Exhibit 32? I would like the 
accountant's opinion. 

JUDGE HINKES: Now, let us go back a little bit here. 
I think we may be getting a little far afield considering this 
as Respondent's exhibit and complaint counsel's witness is on 
the stand. 

Now, before the complaint counsel's witness can be 
iad to explain a document that has been received in evidenced 
offered in evidence and received by the Respondent, I think we 
will have to establish some connection. } 

Mr. Bitting, you iekh teak you used Respondent's A&P 


Exhibit 32 in the preparation of 185, is that right? 


fen 


THE WITNESS: Yes, sir. 
JUDGE HINKES: Now, in sdidinie 32 did you have occasion 
to use the figures that we are speaking about on the bottom 
of that page? 

THE WITNESS: I did not, Your Honor. 

JUDGE HINKES: Did you make any comparison’ of those 
figures with anything else as you were preparing 185? 


THE WITNESS: I did not. 


JUDGE HIWKES: Under the circumstances, Mr. Foley, 


I do not think this witness can be asked to explain any 


differences or similarities inasmuch as he did not use the 
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figures contained, that you are speaking of, at any rate, 
contained on your Exhibit 32. 

MR. FOLEY: Your Honor, I will ask the witness 
another question, 

BY MR. POLEY: 

9 In preparing CX-183, Mr. Bitting, in particular in 
determining A&P’s total purchases of the private-labled prod- 
ucts ‘from the Borden Company for the month of February, 1966, 
did you rely on the figure contained on the bottom of Respond= 
ent's Aap Exhibit 32? | 

‘I did not. 

Did you use that figure at all? 

I did not. : 

Didyou check those figures against your own addition? 
I did not. : 

Q How did you determine total purchases of the A&P 
Company from Respondent's Exhibit 32? How did you use that to 
determine total purchases of A&P of the private label products? 

A T set up a worksheet for each one of the 11 private- 
labeled products, ant ti each one of the weeks ending in 
February; that is, February the 5th, February 12th, February 19, 
and February 26 I set out the quantity purchased during that 
week times the unit price and came up with what I designated 
a. an extended cost. i did that for each one of the 11 products 


for each of the four weeks ending in February of 1966. 


/ 
| 
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And the accumulation of those figures resulted in 
the figures shown on CX-183<-B, . 
Q Now, for the week ended February 5, 1966, did you 
come up with a figure for the dollar value of the total private 
label purchases by A&P from the Borden Company on your work- 
sheets? 
A I did not summarize it that way. I have no idea. 
It wan set out by product ee each of the four weeks. 
Q I see. All right. 
MR, FOLEY: I have. no further questions of the wit- 
ness on this document, Your Honor. 
MR. MATHIAS: Your Honor, may we take a five-minute 
break? | aos ; 


, JUDGE RINKES: Yes, I think we will _take a a fey minuted 


ee en ed ewe me 
am ~e « o— oe 
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before you commence, Mr. Shaffer. 

(Short recess.) 

JUDGE HINKES: Let us continue. 

‘I believe you had finished, he: Foley. 


MR. FOLEY: Yes, with the exception of Mr. Bitting 


JUDGE HINKES: Very well, Mr. Shaffer? 
CROSS EXAMINATION 
BY MR. SHAFFER: 
Q First of all, Mr. Bitting, we have been furnished 


by Mr. Mathias with a set of documents which in the bottom 


+ oe 
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corner have been marked Court Exhibits 2 thru 25.° These are type- 


s 
§ 


comparison tabulations. I note that this set of documents Goes? 


written documents, the first of which is preparation of price 


not include any description of Comnission Exhibit. 183 or the 
preparation of that exhibit. 
Did you have wits @ document for Commission Exhibit 
MR. MATHIAS: Your Honor, excuse me. There should. 
be one marked Court Exhibit 9. Mr, Foley questioned Mr, Bitting 
, about that yesterday. It should be there, 
. JUDGE HINKES: Off the record. 


(Discussion off the record.) 


vo 
i 
5 
¥ 
iq 
: 


MR. SHAFFER: I note for the record that we had been 
saa aus with a copy of such document which was stapeled to 
another document, and ¢ inadvertently overlooked it. 

BY MR. SHAFFER: 

Q Mr. Bitting, Commission Exhibit 183 on each of the 
pages has a column called "Discount Rate.” Dia you in the 
course of preparation of this exhibit make any comparison of 
that discount rate with the discount rate on Commission Exhibit 
138, which is the Borden discount schedule effective January 1, 
1966? 


A I did not make such comparison. ? 
Q Did you make any attempt, Mr. Bitting, to determine 


the discount rate which would have heen applicable to any of | 


y 
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these stores under Commission Exhibit 138, the Borden discount 
schedule? : 


Q Is it possible to determine from Commission Exhibit 143 


the discount rate which wonld have been applicable under the 


Borden discount schedule effective January 1, 1966? Do you 


have a copy of Commission Exhibit 138? 


A Yes, sir. 


Q In might be helpful to you in answering the question. 


10 A Itwould not be possible to make that. 
11 Q And isn't it in fact true, Mr. Bitting, that most of 
12 the figures appearing on Cormission Exhibit 183 under the 
13 column Discount Rate do not correspond with any of the figures 
14 shown on Exhibit 138 under the column Discount Schedule? 
és A That’s correct. eae 7 4 
16 Q Mr. Bitting, with respect to --— 
17 MR. MATHIAS: Your Honor, can I have that last 

; 1g || question and answer read back? » : 


JUDGE HINKES: Yes, sir. 


(Question read.) 


BY MR. FOLEY: i. 


Q Mr. Bitting, with respect to certain customers shown i 


on Commission Exhibit 183 you indicate that these customers 


did not receive what you call a rebate paid by Borden. This 


includes Misicka's Foods, Floom, Greenview Fruit, and Madison 
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LaVeign Pood Market. 

| Did you have any information available to you, 
Mr. Bitting, which would indicate that any of these’ customers 
paid less than the Borden list price? 

— I did not have such information. 


Q In your view based on your experience, which has 


: ee : Fy) 
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been outlined in this proceeding, would not the presence of _ 


toot 


a published discount schedule such as Commission Exhibit138 
raise a question in your mind as to whether you had all the 


information on customers which appeared to be paying the full 


isegun cores sahepie 
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list price withcut application of any discount schedule? 
A From information received from Hr. Rouse’ testimony 


I was under the impression that some of Borden's customers 
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were billed at a net price by the driver which would account. 


for the lack of a rebate mamoranda. — 


Sots RT rete 


Q I will not move to strike that answer as not being 
responsive since we will have to come to that in a moment, 
but I would like to ask first the question which I put to you; 
and I would like to have the reporter read that question, 
please. | 

JUDGE HINKES: Would you, please? 
(Question wad.) 
BY MR. FOLEY: 
Q My question, Mr. hiteiun, bs not whether Mr. Rouse’ 


testimony satisfied you with respect to these custoners , but 
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whether this state of facts would raise a guestion in your 
mind as to whether you had all the information. 
A It would raise that question. 
JUDGE HINKESs Let me ask you, Mr. Bitting, were 
these customers whose accounts show no discounts, were those 


customers paying full list price? 


THE WITNESS: I could not tell that because I didn’t 


make that analysis. 

JUDGE HINKES: So that as fae as you can answer now 
the price that they were paying may have been something less, 
a net price, and not full list price from which there was no 
discount given? 

| THE WITNESS: Yes, sir, 

BY MR. SHAFFER: 

0 Mr. Bitting, did you attempt to obtain any ae 
information other than the route books and rebate check registe 
with respect to the prices being paid hy these four customers 
that we have been discussing? 

, MR. MATHIAS: Your Honoz, XY ar going to object. I 
think the witness is the wrong one to be questioned on that. 
| MR. SHAPFER: Let me ask it differently. | 

BY MR. SHAFFER: 

Q Did complaint counsel turn over to you any information| 
on these four customers other than the route bocks and check 


register copies? te 


2S ee gts eee LL LL re * tactile... 2 sapiens, 


. 


Testimony of R, John Bitting 1317 4849 


A Complaint counsel did not. 

Q Did you ask complaint counsel to attempt to obtain 
or to turn over to you any further information on these four 
customers other than the route books and check copies? 

A Directly I discussed this with the complaint counsel. 
Cemplaint counsel was familiar with the situation. 

Q With the fact that you could net say whether or not 
these customers were Paying the full list price? 

A Yes, sir. 

Q Did complaint counsel show you a copy of a letter 
which they had received dated January 26, 1968, showing pricing 
information to these customers or showing information on | 
pricing to these customers during the month of January, 1966? 

A ‘May I see a copy of the letter? offhand r don *t 
recall, 


Q This is a letter dated January 26, 1968, from == our 


copy is unsigned -- the signature is blank and is followed by 


and the initials JAG. The since include one page captioned 
"The Borden Company, Chicago Metropolitan Region, Estimated 
Wholesale Store Value of Sales in Chicago, Evanston, Wilmette, 
Kenilvorth, Winnetka, Glencoe and Oak Park, Illinois Areas." 

The second enclosure marked as Exhibit B is captioned, 
"The Borden Company , Chicago Metropolitan Region, Wholesale of 


I sales and Discounts to Store Customers Other than AGP in 


the notation "12n Charge = Law Department, Mid-west Division" 
| 
| 
| 
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Chicago, Evanston, Wilmette, Kenilworth, Winnetka, Glencoe 
and Oak Park, Illinois Areas During January, 1966.* 
MR. MATHIAS: Before the witness looks at it, could 
complaint counsel lock at it? 
MR. SHAFFER: Certainly. 
(Discussion off the record.) 
JUDGE HINKES: On the record. 
You may continue, Mr. Shaffer. 
MR. MATHIAS: If the witness is going to be shown 
this I think it ought to be marked for the record. 
JUDGE HINKES: Very well. We will mark this as 
Respondent Borden Exhibit RB Exhibit 13. 
| (Whereupon, Respondent Borden 
Exhibit RB Exhibit 13 was marked 
for Identification.) 
BY MR. SHAFFER: 
Q Mr. Bitting, I hand you RBX-13 and ask whether you 
have seen the letter or any of the enclosures prior to today? 
A I have not seen this. : 
re] Did you review the Commission's investigatory files 
in this proceeding in conjunction with your preparation of 
the Various eeniedte you have testified to? 
A I didn't review all of the files; certain files I did, 


but not the complete files. 


Q And even though in the course of your preparation of 
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Commission Exhibit 183 you indicated with respect to these 
four customers that we are talking about now that you couldnot 
ss or did not determine whether or not they were paying a 
list price Hr the products they purchased? You dia not ask 
complaint counsel for any information on those customers? 
A I discussed this, as I stated earlier, with the 
complaint ena, & 
Q Did you ever ask complaint counsel to obtain, or 
did you ever ask any representative for Borden, any representa- 
tive of Borden to furnish you with copies of the billings or 
invoices to these four customers or to any other customers on 
the O'Hare route? : 
MR. MATHIAS s Your Honor, I am going to object to 
that question insofar as it aske if this witness contacted 
Borden. I believe there i no underlying foundation that this 
witness has ever dealt directly with the Borden Company or 
A&P in obtaining documentation. I think the record is quite 
clear throughout the entire proceedings that the investigational 
portion of this matter was not handled by Mr. Bitting but was 
hancled by complaint counsel and the investigating attorney. 
JUDGE HINKES: That does not necessarily preciude the 
possibility that the witness did communicate, and I think that 
| the witness can be asked that very question. 


EY MR. SHAPFERs 


| 
W Q So you recall the question? ., 


® 
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& I did not contact Borden officiais for this type of 
information. , : 

Q Por billings or invoices to individual customers, 
either the four we are discussing here or any other customers 
on Borden's O'Hare routes? 

A | That's correct. 

Q Mr. Bitting, calling your attention to RBX-13, 
| Exhibit B, Page 8, there is an entry for Greenview Pruit Market, 
Under the column, which on the first page is headed Doliar 
Amount of Sales per Price Litt of October 13, 1964, there 
appears a dollar figure. That heading is not repeated on each 
page of the exhibit, but such a figure appears in the first 
column of Page 8. : 

MR. MATHIAS: Your Honor, has a question been asked? 

MR. SHAFFER: No question has been asked, and I am Ma 
not reading the figures into the record. 

BY MR. SHAPPER: 

Q The second column is headed Dollar Amount of Discount 
Paid. Once again, the column headings are not repeated on each 
page. The second column next to Greenview Fruit Market is 
blank on Page 8. 

The third column is headed Applicable Discount Rate 
Per Discount Schedule of January l, 1966, and a percentage 
figure or a figure -- the percentage sign is not repeated for 


each figure on the exibit <= but a figure appears next to the 


iestctnat Mltet te. ate. 1 aaieainmnen etn icane see 


| 
i 
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| heading of the Greenview Pruit. 


And finally, the fourth a which is headed on 
‘the first page Discount Rate Actually Paid, shows another 
i figure for Greenview Fruit. And next to that figure is an 
| asterisk. : 
At the bottam of the page is an asterisk with a 
notation ~- : : 

MR. MATHIAS s Your Honor, I am going to object jo 
the reading of any notations from this document into the ; 
record when the document itself is not in the record. I would 
have waited wate the question was ashes, be now that informa- 
tion from the document is going to be read into the record 
I am joins to object. 

JUDGE HINKFS: I do not think it is appropriate for 
| you to read into the record, Mr. Shaffer, data contained on 
a document which may, for all we know, be totally inadmissible. 
MR. SHAFFER: Yes, sir. 
vise HINKES: And consequently I think that your 
Sie of enanienting in its entirety must be stricken inasmuch 
ag it does in effect read certain items from that document, 
even though you have excluded figures. I don't think that is 
| quite proper. 
MR. SHAPPER: May I speak to that? 
MR. FOLEY: Could I say ommething in ‘reference to 


4 oun. — We have not raised objections as to the "authentied 


G22 Vets, of R. John Bitting ie 
’ ‘ 4854 

of documents produced from the Borden Company with certain 
exceptions. A vast host of material from the Borden Company | 
has been placed before Your Honor, and we have waived object- 
ions as to authent ty of those documents. If the objection 
by complaint counsel is to the authenticity of this document 
and that is the manner in which it is going to proceed he woul 
have some legitimate complaint of the authenticity of the docu- 
ment after he has had on Opportunity to review. But just a 
blanket objection, I think << 

JUDGE HINKES: I think you are jumping ahead of us, 
‘Mr. Foley. The document has not been offered in evidence and 
has not been objected to. I am simply saying to pick up a 
piece of paper and recite some of its contents is improper, 
period. 

MR. SHAFFER: May I speak to the objection? 

JUDGE HINKES: Yes. 

MR. SHAFFER: I have very carefully avoided reading 
into the record any of the data contained in the document. 
I think that is appropriate on a number of grounds for such a 
limitation at this point. 


The important point about this document and the 


question which I intend to direct to the witness based on the 


matters about this document that I have related so far, is 
that this is a document that was submitted to the Pederal Trade 


Commission, the investigational attorney in this case. It was 
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a document which has, I assune, been part of the investigationa 
file in this matter. It is a document which, by its form and 

by the notations on it, not by the information ro in it 
but by the notations on it, raises serious questions as to the 
completeness and the accuracy of the document which this wit- 
ness prepared. 

My questions go not to any of the information contained 

in this document but to the accuracy of this witness* exhibit 

as based on the indicia which were in the files of the Federal 


Trade Commission at the time it was prepared. 


of you are jumping ahead of the situation here. You are : 
attempting, Mr. Shaffer, to impeach a proferred exhibit, 183; 
and you are attempting to do £0 by senate of a letter which 
you claim was sent by Borden to the Commission and should have 
been considered but was not, all of which may be quite true. 
But as we etait Sire at this moment, it is nothing 


more than a piece of paper which, for all we know, was never 


% 
s 


sent by Borden, never received by the Commission, and never 
should have been considered. 

Now, you will have to establish your basic ground 
work first before you have got anything. 


MR. SHAFFER: Let me ask first if complaintcounsel 


" JUDGE HINKES: Let us go back again. I think both 
} 
| 


will dispute the fact it was sent to the Commission. 


{ 
' 


i MR. MATHIAS: I do not dispute that that letter was 


; 
' 
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| sent to the investigator. I have no objection as to the authen 
ticity of the document. That is not the basis of my objection, 
and I believe Your Honor has properly noted that in your ruling 
The objection here is to the reference to a document 
that is not in the record that may in some way -- first of all, 
I would like to note the information is in the record for the 
same period but that the document may in some way impeach 
Mr. Bitting and in other ways May support. 
The only way that this record will be clear is if 
the document is in evidence. Then complaint counsel will have 
no objection to Mr. Shaffer questioning this witness as to 
documents that are in evidence. But as to a piece of paper 
which the witness himself has stated he has never seen, I do 
not see how he can possibly develop anything along this line 


of questioning. | 


MR. SHAFFER: The problem is, Your Honor, in order 


to impeach this witness it is not incumbent upon us to put 

into the record a document which contains a great deal of 
information that is either not relevant to this proceeding or 
is not supported in various ways. At this point in the proceed 
ing this is complaint counsel's case. I am not interested 

in putting any of this in the record. This information relates 
to a period one month before the period chosen by complaint 
counsel, 


The critical thing that this document does is to put 


Al et et a A 
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the Conmissicn on notice that if they intend to show what they 

' purport to show in this exhibit as a discount rate, it is 
necessary for them to have the billing or the invoice from 
which that information can be obtained. 

I would be happy to offer this decument as ak? 
exhibit with the dollar amounts, the figures on it blocked out 
because I do not think it is appropriate -~ the p--blem is 
that complaint couse have this document and Mr. Bitting 
should have been shown it, shonld have had access to it and 
hasn't. I think for us to question him about it, about what 
difference it would have made in the preparation of this 
exhibit, to require us to put this letter into evidence, is 
singularly inappropriate. 

JUDGE HINKES: I think you are on the horns of a 
dilenma, Mr. Shaffer, and I do not know how you are going to be 
able to get off. On the one hand you want to use the document 
forpurposes helpful to your case, but you do not want to have 
the document used in its entirety -- for reasons that may be 
apparent only to yourself. 

The document is not one that has been received in 
evidence and cannot be used to interrogate a witness. The 
fact that the Commission received the document, which apparently 
is now admitted, does not make the Gocument admissible necessari Ye 
But, in any event, you are not offering it. Consequently, 1 


have nothing on which to rule. It still remains a piece of 


1 3 ? 6 Scie: R. John Bitting boac. 
paper which is not in evidence. 

Now, perhaps if you make an offer and I receive 
objections I shall still think it should not be received in 
evidence. In any event, at this moment it ie uot in evidence 
by your choice, and you cannot, sivecthelnta, peuneed to vse: 
a document as if it were in evidence. 

MR. SHAFFER: All right, Your Honor. 

I ia offer this document at the end of my examina- 


tion of Mr. Bitting, but I do not intend to do so at this 


point, 


OS LR SBS AL MAPTIL S 


JUDGE HINKES: Very well. 


MR. SHAFFER: We will move on to another subject. 


BY MR. SHAFFER: 


Q Mr. Bitting, calling your attention to Exhibit 183-D. 


I note that some of the customers listed there are identified 


with the = ve 18W. 
Could you take out the route book for route 18W for 
the month of March, 1966, please? 
A Yes, sir. 
Q | Would you open that route Look to the page pes 
the Centrella store at 128 Chicago Avenue, Oak Park? 


I have a parentheses after that for the names James 


A Yes, sir. . 


Q this is Page 15 of the route book, is that correct? 


Sige ee 
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A That is correct. 

Q Which is actually the back of one and the front of 
another page that spreads across two leaves of the book, and 
stapled”to the second page is an adding machine tape. 

A } Yes, sir. 


Q: Mr. Bitting, can you tell from this page what products 


this Centrella store purchased during the month of March, 1966? 


a * the purchases consisted of milk in gallon. jugs, one~ 
half gallon, ana quarts, which I interpret to be paper; choco= 
late ake in the quarts; buttermilk in the quarts; 2 Percent 
in the gallon container; Gold Del in one-half gallon; Portified 
Skim; 32 Percent Cream in the one-half pint; Sour Cream in the © 
* 16-ounces; French Onion Dip, &-ounce container; another kind 
of dip designated with the initials which appear to be XX; 
Sour Hats and Half in the pints; Trip Whip in the 8 ounces; 
Yogurt in the one-half pint) Creamed Cottage Cheese in the 
L. C., 16-ounce size; Creamed Cottage Cheese in the S.C. 8 
ounce size; Pine, which I understood stood for pineapple 
cottage cheese; the Chives Cottage Cheese; Butter. That is 
all. 

Q Mr. Bitting, isn't there an entry there for eggs 
at one point? : 

A Excuse me, there is one entry tne dene. 

Q Now, Mr. Bitting, from this route book can you tell 


us how much this customer paid for any one of those products 
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which you have enumerated? 
A I cannot. 

O . Mr. Bitting, I wish to read to you a part of the 
testimony of Mr. Cox. Were you present when Mr. Cox testified 
in Chicago? 

A I am not sure. 
Q All right. 


MR. MATHIAS: Before you read that could we have the 


reference? 


MR. SHAFFER: Page 3954 of the transcript. 


BY MR. SHAFFER: 

@ While they are getting that out, perhaps you would 
like to get out the check register which relates to this 
store for the month of March, 1966. 

Mr. sacri let me read to you the transcript 
ce at: Page 3954, and I-will-ask_you_a_ question, relating» 
to this after I finish it. 

Starting at Line 20, the question was asked by 
Mr. Palewicz of Mr. Coxs “cudntton - During the period 1966, 
Mr. Cox, did you ever receive any promotional allowances?’ 

iennene ~ Yes, I would say so. 

“Question - And how were these promotional allowances 
paid to you? 

"Answer ~ They were taken off the bill. 


“Question - They would be taken off gne bill -- what 
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do you mean by that, sir? 
"Answer = Well, if they give you a sale item they 
would reduce the price of £ your invoice.® 
Now, Mr. Bitting, where on either the check register || 
copy which you have or the route book pages we have referred 
to or on Commission Exhibit 183 are such promotional allowances 
ref lected? 2 

A They are not specifically set out. The only comment 
I have is that they must be reflected in the paid colum for 
each day's transaction, which was a column prepared summarizing 
the day's purchases by the route delivery man. | 

Q Do you have any independent information as te whether 
or not these promotional allowances were in fact included in 
that paid column, or is that your assumption based on the 
Ggocuments that you’ have been working with? 

| A That is the latter. 

Q So that if that assumption were true, the price shown 
in the paid@lumn on theroute book would not in fact agree with 
the Borden list price, would it, Mr. Bitting? 

A Yes, sir. 

Q It would in fact ba something less than the Borden 
list price, wouldn't it, Mr. Bitting? 

A Yes, sir. : 


Q S0 that the amount shown under dollar amount of 


| Sales on Commission 183 in the case of Mr. Cox, the Centrella 


8 . 


ee oe an 
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store, would reflect some amount less than the Borden list 


price. 

MR. MATHIAS: Your Honor, I am going to object at 
this point. There are an awful lot of seeemithons put in the 
question which I believe are unfair. The testimony that 
Mx. Shaffer has referred to and read into the record does not 
esata Mr. Cox received a promotional iten every day or every 
Aiea: It only says that he did receive some promotional items 
and these were taken off the billings. There igs nothing that 
indicates that this particular book includes any such items. 

JUDGE HINKES: I guess that is true. I thir’: that 
perhaps the questions should be modified to Say that if there 
were pronotional allowances given to the store and if those 
promotional allowances were reflected in the sale price that 
is noted on the records, the result is a price which is 


lower than the list price of Borden for that perttostar commo= 


: ~atty: “ia: that -not -~Correct? 


came OT OS Carats 


Ae meee 5 - 
ale! sone 
See oat 


MR. SHAFFER: I think that is an Spr ropstate way to 


, phrase the question.. © . 


‘BY MR. SHAFPER: 
Q With respect to Exhibit 183, the amount shown in 
the column, Dollar Amount of Sales, for the Centrella store 


which had James Cox® name, if Mr. Cox received Curing the 


months of February and March, 1966, promotional allowances 


which were taken off the bill or off the invoice, as the 


ae gn treneeninae nae aineainnetiniehatnitasigumaraiiipiiaces gi 
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{ | expressions were used interchangably by Mr. Cox, those promo- 
| 
2 | tional allowances would reduce the dollar amount of sales 


3 || below the list price for such sales. 


A That's correct. © , 


| Q And am I correct in understanding, Mr. Bitting, that 


you did not have available to you any of the bills or invoices 
of the type to which mr. Cox referred in his testimony? Let 
me rephrase that. 

Did you have available te you any bills or invoices 
to Mr. Cox from the Borden Company for the months of February 
‘or March, 1966? : : 

A- TI did not. 

Q Did you or to your knowledge dia anyone else on the 
Commission staff or complaint counsel request such bills or 
invoices from Mr. Cox? : | 

A Not to my knowledge. 

Q And did you or anyone else on the Commission staff 
or complaint counsel request such bills or invoices to Mr. Cox 
from Borden? : 

A I did not, not to my knowledge. 

Q Did you at any time before or after Mr. Cox® testimon 
ask complaint counsel to obtain such bills or invoices for you 
in use of or preparation or modification of these exhibits? 


A X did not. 


JUDGE HINKES: Would this be a convenient time to 
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break for lunch? 
MR. SHAPFER: It would be fine. 


JUDGE HINKES & We will resume in this room at 1330. i 


(whereupon, at 12:00 o'clock noon the hearing was 


adjourned to reconvene at 1:39 o'clock p.m., this same day.) 


a ae 
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AFTERNOON SESSION 
JUDGE HINKES: The hearing will be in order. 
Mr. Shaffer, you may contine. 
Whereupon, 
R. JOHN BITTING 
having previously been duly sworn, testified further as follows: 
CROSS EXAMINATION (Cont'd) 
BY MR. SHAFFER: 7 
Q Mr. Bitting, on Commission Exhibit 183-C you show an 
entry for Mayfair Foods, 9655 Franklin in Franklin Park, and 
indicate a route No. 3¥. , co 
Would you get that route book for the month of 
March, 1966, please? Would you turn to the page which contains 
the information on Mayfair Foods? 
A Yes, sir. 
Q This is ne 6 of the route book, is that correct? 
A That's correct. 
Q Mr. Bitting, referring to that route book, and, if 
necessary to the check ven latee copies and to Commission 
Exhibit 183, I would like to call your attention to the testincle 
of Mr. Lasorso who was the operator of that food store beginning 
on Page 2700 of the eeapeecies ; I will read to you Mr. Lasorso's 
description of specials on dairy items, and I will ask you 
to identify where these specials appear on the documents that 
I have referred you to. 
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"Question - Now, in addition did Borden offer you 
during 1966 specials on dairy items? 

"Answer < Yes. 

“Question - And the value of that would be what, 

5 or 10 cents an item? 

"Answer - Depends on what they were. They had a 
program every week. They would run one item one week and ali 
the stores got that. 

: of 

"Question - And this was/valve to you in promoting 
the sale of dairy products in your store? 

"Answer - Yes. 

“Question ~- And the amount of the reduction, how 
was it reflected -- in a lower net billing to you? I mean, 


in other words, did you receive a credit? 


"Answer - No, it would be they would on the net 


billing reduce the price on it. If it cost 42 and they give 


you a nickel off, they erent von 37 

"Question - And a net charge was reflected in a 
reduction off the -~- 

ioe « List. 

“Question ~ -- Billing price? 

"Anewer ~- Right. 

"Question - They 72id not supply you with a check? 

"Answer <= No." 


Prom these records -- the route book, check register 


ener atid reeset ees deen 
-- me * 
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copy, and Commission Exhibit 183 -- can you tell us where such 
special pricing would be reflected? 

A If such special pricing occurred during this month 
of March, 1966, it would not appear in this particular route 
book page for this particular customer. : 

Q And where would such pricing be reflected on Commissidn 
Exhibit 183? 

A If it occurred during this month it would be refle 
in thetotal dollar amount of sales that would be reflected in 
there. It wouldn't be set out specially. 

Q So that «es with the case of Mr. Cox the dollar amount | 


of sales, if there had been specials during these periods of 


time, would reflect prices less than the Borden list price? 


A It would. 

Q And as with the case of Mr. Cox it is not possible 
to tell from the records on which ane based Commission Exhibit 
183 or from Commission Exhibit 183 the price that Mayfair Foods 
paid for any of the individual items which oe purchased, is 
thet correct? 

A That's correct. 

JUDGE HINKES: Let me understand, ir. Bitting. 
183 in making comparisons used whi: cost for these 
non-A&P stores? The cost as represented by the totals or ths 
I cost as represented by the item muitiplied by the list _ 
| for that item? 


Testimony of R. John Bitting_ 
1336 |, 4868 


THE WITNESS: The dollar sales figure on CX-183, 


Your Honor, does represent the total dollar figure on a daily 
basis from the price put for a particular custcer. The price 
book does not set out the unit price for each particular. 
product. It sets out the quantity and then a dollar figure for 
that day's purchases. , 

JUDGE HINKES: Well, what I want to know is whether 
the cost to these stores that you used in making comparisons 
reflect what the store achakiy paid or whether they reflect 
the item multiplied by its list price? 

THE WITNESS: It reflects the price pene in the 
éeppropriate page of the price book on a daily basis for the 
items purchased, and then the CX-183 also reflects the amount 
ef the rebate memoranda where those did meee for a particular 
customer. 

JUDGE HINKES: Forgetting the rebate memoranda for a 
moment, all I am interested in knowing is whether that price is 
a calculated price using list price or whether it is the actual 
price charged to the store before the rebate memoranda were 
arn 

THE WITNESS: It is the price the driver computed 
at the time of the delivery and recorded it in his route book 
for the entire day's purchases. 


JUDGE HINKES: What price did the driver use; do you 


| rma et em seen mt ani 
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_: 4869 
THE WITNESS: We don't know. — 


JUDGE HINKES: Then do you know whether or not the 
_ promotional allowances were included in the price that the 
driver used? 

THE WITNESS: Not doce the price book information. 

JUDGE HINKES: Well, do y.u know it from any stores? 

TEE WITNESS: On the testimony of Mr. inten an 
which Mr. Shaffer just read indicates that the case of a promo- 
tional allowance that the driver would consider that in 
arriving at his total billing for that day's @livery as recorded 
in the Cx-183. 

MR. SHAFFER: May I just interject with one question 
at this point, Your Honor, because I do not think that there is 
any way to tell ~~ let me ask you. 

BY MR, SHAPPER: Le eg ed 

Q Is there any way to tell whether in preparing oun 
invoice for the store the driver took the figure shown in this 
book, the route book, entered that on the invoice, and subtracted 
off either special pricings or discounts of one manner or the 
other with respect to charge customers we have testimony would 
treat it in a different way, or whether in the alternative 
the driver took the mpecial price into account in reaching the 
total which he reaches? ee 

A We have no way of determining whether it was taken 
off after the driver totaled up the day's purchases or figured 


.? 


* 
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in a net price before hegot to that total for a particular 
product, subject to the promotional allowance if there was one. 
Q That is right. 

Now, as I understand your testimony with respect to 
Coumission Exhibit 183, if the hits took off a promotional 
allowance before he totaled the figure; in other words, if his 
total is the net after the promotional allowance, then the 
iis anette of sales figure on Commission Exhibit 183 would 
be something other than the list seats for that customer, is 
that correct? 

A It very well could be. F. .ived a promotional 
allowance. 
Q Right. 

On the other hand, if the route book figure reflects 
' the list price for these items, if a particular driver entered 
the list price for the particular items and then on the invoice 
which he delivered to the store subtracted the promotional 
allowance or any other discount, that Latomsetios would not be 
_ taken into account anywhere in either Commission Exhibit 183 
or the underlying documents, is that correct? 


A ft believe that is correct. Mr. Rouse when he 


submitted these route books to us on November, 1970, testified 


that they were the records of the accounts receivable between 


Borden and the customer, 


Q Well, I em not sure that was Mr. Rouse * testimony, 


25 


. 
| 
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Mr. Bitting. In fact, I think there is ciatinuns in the record 
that indicates that these books were kept in different ways. 
I think Mr. Rouse was very careful to point out at the subpoena | 
return and before his testimony before the Canmission that there 
were discounts that were taken off the invoices, — 

| , Now, you may be relying on part of his testimony, 
but the other part of it is the problem we are trying to focus 
on here. 

Now, in distinction to the icbnies which we have 

just talked about of using the total dollar figure representing 
the full product line reflected in these books, when you pre- 
pared the information shown for A&P on Commission Exhibit 183 
is it correct that you took each of the 11 products we are 


considering, took A&P's invoice price for thoseproducts, and 


“extended that price to determine the price actually paid by 


A&P? oe. 

A That's the procedure, yes. 

Q on were the 11 products included in A&P"s purchases 
on Commission's 183-C, Mr. hitting? 

Homogenized 

A The 11 products consisted of the/Hilk in the gallon, 
one-half galion and the quart containers; 2 Percent in the one- 
half gallon container; Skim Milk in the quart and or 
gallon cohtdbeiers: Buttermilk in the one-half gallon and gue 


containers; Chocolate in the quart container; the whipping 


cream in the one-half pint container; and the Half and Half in 
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the pint container. 

Q Mr. Bitting, with respect, for example, to Homogeniz 
milk in the hal e-dnd ian container, according to the weekly 
billing. which has been marked as Respondent A&P Exhibit No. 32 
for the week ended February 5, '66, A&P purchased hemogenized 
half ee in paper containers totaling $18,729.97, and then 
in a second enkey purehenas what is denominated sere ioc 
private label half gallon, totaling $18,963.09. 

Were both of those purchases reflected eit ‘Conmdovion 
Exhibit 183? | | 

A’ Only the private label purchases were reflected, 

Q For example, on Mayfair Foods the example to which 
; we have been referring on the route book Page 6, that shows 
|| that Mayfair Foods also purchased at a dtteecent time period, 
admittedly, but purchased in March half~galions of homogenized 
milk, does it not, Mr. Bitting? 

A Yes, sir. 

Q Does that show whether those were in private label 
or Borden label? 

A It does not show. 

a: Me. Bitting, for all ceses in a2k Snerenens where 
A&P purchased both private label and notes label tn the il 
products you have mentioned, does Commission Exhibit 183 
reflect only the private label products prrchased? 


A It does. 


22 


23 
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Q And does it reflect only the private label pricing 
charged to A&P? 


A It does. 


°Q Is it not true that in all cases where items were 


purchased by A&P in both private label and Borden label the 


| 


private label price was lower than the Borden label price? 

A Without checking offhand I would say that the private 
label was lower than the Borden label price, but I would have 
to make a check on that. : 

Q You do not recall any instance where it was higher 
in price? 

A No. - 

Q Mr. Bitting, according to the record that you used 
to prepare Commission Exhibit 183, did A&P in any of its 
stores in the Chicago and suburbs area purchase all of the 
products which the conte Seeks show to have been purchased by 
the other stores listed on Commission Exhibit 183? 


A . If didn’t make that analysis. the route books of 


course show the A&P Store purchases by store, but since they 


“weren't being included in this document I did not, I had no 


reason to make such a comparison. 

: Q Mr. Bitting, if you will get out your copies of 
ee Exhibit 183 I would like for you to compare for a 
Fe th second entry on 183-A with the second entry on 133-C, 
|| This is for Gene's Food Shop. _ : 


Sey 
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allocated the advertising expenses on the basis of sales of 
idairy products? ™ 

MR. MATHIAS: Yes, to these customers. 

JUDGE HINKES: Very well. 


‘| By Mr. Mathias: 


| reveal which, if any, of the four items listed on RAP Exhibit 
90, page 3, were sold to A&P under private label? 

1A They did. 

|e) And what did they reveal in this regard? 

1A The only product sold to A&P under private label was the 
aon dip. That is, of the four products. 

1 Q What are the four products listed on RAP Exhibit 90, 

| csee 3? 

la Yogurt, Thirstee Smask, T-h-i-r-s-t-e-e-Smash, and 


| Lite, L-i-t-e-, one word, Line, another word, milk and dips. 


| Q Now, sir, did Borden sell onion dip to A&P under Borden 


| 
| 
| 
| 


label during the time period of your study? 


| A They did not. 
| 
{ 


iz 
i 


| 


1343 e235 


Testimony of R. John Bitting 
So they sold this product to A&P only under private label? 
yA That is correct. 
iQ Did Borden sell onion dip to other customers in this area 
} during this same acs pacdadi 
1A They did. 
1Q Now, did your study reveal whether or not Borden sold the 
fother three products listed on Respondent A&P Exhibit 90, 
i page 3, to A&P and others in this area in this time pericd? 
1 A My study showed that the yogurt, as well as the iéenbiné 


}milk products were sold to the A&P stores as well as the non- 


ct ee a eT RR eae tte eer tnRentite Reet mente te oe og 


>, 
}A&P stores during this period. Thé@’ studies showed that there 
j}were no purchases of product "Thirstee Smash" to either the 


}A&P stores or the non-A&P stores during this period. 


j 
} 
! 
‘ 
i 
} 
i 
j 


ie) And in tne case of the yogurt and Lite-Line milk, were 
ithese products sold to A&P and the other customers under the 
iBorden label? 

1A They were. 

1Q Now, Mr. Bitting, in connection with the onion dip, I 
Ibelieve you stated that RAP Exhibit 90, page 3, referred to 
} 

"dips", is that correct? 

}A Yes, sir. 

0 It does not refer specifically to onion dip, does it, sir? 
A No, it does not. 

lo Now, sir, in your review of invoices to customers other 


lthan A&P, did you find any other dips other than onion dip 


| ‘ 


| 
| 
: 
! 
| 
| 
| 
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Yes, as a Co-op, aS &@ Co-Op: ... ° 

As a co-op? 20": Ee Bae 

Asa eg-ope® : 
' Gan you explain that answer? 

Well, Central Grocers advertised for us as . co-op. 


? , a 


It see. Ot ene Ce MTN sacs ay i te te 
: And what media was used for advertising? « 
. Wea 6 ee lk ek a 
Q And how often did such advertising appear? | 

A Central advertised once a week. 

Q Did you regularly compare your prices with those . 
eharged by your competitors, including A&P, during | 
1966? ‘ 

MR. CURNIN: Objection, your Honor. 

MR. McLAIN: Objection, your Senne, 

MR. CURNIN: Unless timited to milk and dairy 
products, I don't know that we are interested here in a 
general comparison of all items shopped in his store, or 
in competitive stores. 

MR. MCLAIN: Same objection, your Honor. 

‘ MR. PALEWICZ: Your Honor, this question, I 
believe, had been gone into already several times, and 
XY think what we are doing is going into the market area 


on a very limited basis, 


at The man is the owner of the store, and he is 


x “mestimony “of James Cox 134 5 : 4 3987 
supkatntee how he ran his business, how he -~ 

JUDGE HINKES: But are we interested in whether 
he checked the prices of anything other than milk or 
milk eontentals : | 


MR, PALEWICZ:; Your Honor, we are also --.::; 


(ame CoRR A eR AN, a EON oF EOE oe 


interested in competition with A&P in the, with the - 
grocery business in this - particular area at this time 


JUDGE HINKES: Well, XI will allow the witness 


26: ree on a arp ememee cove 


to answer this question, but I don’t think we cught to 
go into it in any length. 
e MR. PALEWICZ: I just have one other question 
on this. ,  hiek a 

JUDGE HINKES: Very well. 

MR. CURNIN: May we have the question oniautes 
for the witness, your Honor? 

JUDGE HINKES:s Yes. - 

{Question read.) .- - -, . : 

THR W2TNESS: I checked prices. . 
By Mr. Palewics:. SS 


How did you do this? . 


“zr would go into the stores. . 


| 
| 
| 
| 
| 
| 
| 


Q 
A 
Q Was this also the A&P Stores?. 
A I checked several stores, 

Q 


wien you made these comparisons, Mr. Cox, aid they 


include prices on milk and milk products? | 


¢ «48 
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“why did you compare your prices? | 
So we can sh sees I had three chains in 
our area. - cy 
_ To the honk of your knowledge, can you ever recall 
A&P, during the period in issue, leading off on a price 
reduction in milk in your market area? ee 
No. oc 8 ee, — . 
Q ‘In the conduct of your business, Mr. Cox, how 
10 | important is the purchusé price to your company with 
11] relation to your ability to compete? 
pi MR. CURNIN: Objection, your Honer, unless 
13 | limited to milk and dairy products. 
74) | MR. McLAYIN: Same objection, your Honor. - 
15 | MR. CURNIN: Here again, your Honor, we are 
16 3 getting into, it looks to me, to be a broad sveeping 
17) xeview of the pricing and purchasing of a whole variety 
18 | of items which are unrelated to the items in the case, 
18] which are limited to milk and dairy products. 
20 fi ¥ JUDGE HINKES: Well, I do think that one of 
: the elements of this case, as has been already explained, 
is the profit margin that exists in the grocery business, 
part of which ig involv2d by the purchase and sale of 


milk, and so that we can understand the impact of the 


milk cost -and selling price, it is necessary to have 


ay 
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MR. CURNIN: Well, my objection is, your 
ionor, that wo will not find it out by this particular 
inquiry. | 

JUDGE HINKES: No. I will overrule the 
objection. 

The witness will answer. ® 

MR. PALEWICZ: Repeat the quastion, piease. 

(Quostion read.) 

THE WITNESS: I am sorry, I don't understand 
what you mean. , 
By Mr. Palewica: 
Q ‘Let's take this in the conduct of your business, 
Mr. Cox; how iupbetent are costs to you for grocery 


products? 


A They aro very important. 


Q And why is this important? 


A Well, it*s a matter of profit and loss. 

Q Do you consider discounts or rebates of 

two pexcent on any product to bo important? 

a Yes. 

: MR. CURNIN: Continulag objaction, seas Honor, 
to this lina, which is unrelated to milk and dairy 


. products. 


JUDGE HINKES: You may have a continuing 


objection. 


i 


i 


v iy 
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cumulative. 
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MR. McLAIN: Same objection, your Honor. 
By Mr. Palewics: : 


Q Why do you consider this important? 


A I am lost. I am completely lost. you are going 
to have to back up. 
Q Do you want me to repeat -- 


A I would say so. 


MR. PALEWICZ: 


e 


Please, and answer. ' ba 


(Question and answer read, and the pending ~ 
question was read.) 
MR. CURNIN: Your Honor, I believe this is 
The witness has already testified -- 
JUDGE HINKES: No, not yet. 
You may answer, . a . 
THE WITNESS: Why do ZI tonsider it important? 
By Mr. Palewicz: 
Q Discounts of one or two percent on any product to 
be impertant. e 
A ‘Well, its more profit. It pays your bills. 
Q Mr. Cox, how important -is milk to your stores 


operation? 


A rit was an important factor, 


Q Can you explain that answer, by "an important 


factor," what do you mean? 


te A LTR LS OY SE” gene, 


Would you read the: last questior: 
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Well, it was a certain amount of our business. 


*t say -- — 7 between 


ten and fifteen percent. o . 


Q 


Mr. Cox, are Chesoente and rebates on milk and 


milk products important to your operation? 


A 


Q 


A 


‘Yes. 


Why are they important? 
Well, it? 


& based on your volume; the more you oe 


the bigger the profit... 


Q 


more you sell the bigger the profit, 


Can you explain that further? 


A 


Q 


A 
Q 


Now, when you say it’s based on your voluma, the 


what do you mean? 


‘Well, I would say the larger the rebate, 


From the supplier? 


Yes. 


During the perioa 1966, wera you familiar with 


Store's milk and milk products purchaging practices? 


Yes. 


Did you do the purchasing during this period? 


Yes e 


How were you billed by Borden on milk ana mi Lic 


Products during 1966? 


A 


Q 
A 


Daily. 


‘Who did you pay? 


The milkman. 


oat On &m & % ww 
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Q Was that -- by the "milkman, ° do you mean the dri 
A Yes. , 


* 


Q During the period 1966, did you receive any rebate 


or discounts from Borden off the invoice price of milk 


and milk products? 
A I received a rebate onc « month. 


You did receive a rebata? 


Q 
A Yes, once a month. 
Q 


Once a month. 


Do you have any idea how the rebate was calcu 
lated? 
A It was based on your, the amount of milk you sold. 
I got 23 percent robate on eveusthies I sold except if 
it was a sale item. | 
Q And how was the rebate paid to you? 


* 


Se oo 


o “When would a rebate for a particular month be paid 


to you? 
_ About two weeks, or fifteen or twenty days later. 
Q Would that be after the month, total month's 


purchases?» : 


é ~ 
. * 


A ‘ Yes. 


Q Did you receive more than one rebate check per 


month on milk and milk products from the Borden Compan 


A No. 


too Baek 
Ses t sar Sp & 
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Did you also purchase ice cream from Borden? 
A Yea, : 


Q 


Q Mr. Cox, did you receive, during the period 1966, 


any loans from the Borden Company? 


A No. 


Q Did you receive any equipment during 1966 in 


connection with your purchases of milk and milk products 
from the Borden Company? 

Not to my knowledge. 
Q Ducing the period 1966 did you receive any promo- 
tional aids from Borden? 


A Yes. 


And what kind of promotional aids did you receive? 


i would Say window signs, which you can feature 


the merchandise. 


Q And how often did you receive these promotional 
aids? 


e- 
* 


‘I couldn't tall you, but it was whenever they had 


Q During the period 1966, Mr. Cox, did you ever receive 


any promotional allowances? 


A © s«O«éYes, I would say so. 


o . Anda how were these promotional allowances paid to 


you?> 


A ,They would be taken off the bill. 
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Q ‘They would be taken off the bill; what do'you mean 


by that, sir? 


. 
nna tne 


A Well, ag they sive you a wate item Steg would reduce 


the price off of your invoice, 


Q Mr. Cox, did you Pay your Borden bills promptly 


during the period 1966? 


A Yes. 


o VOD & 8 8 om 


Q To the best. of your knowledge, was your credit 


© 


rating with *“he Borden Company good? 
s” (tee. 


Lead 


Q To the best of your knowledge were thore any added 
expenses of collection from you? ' 


A No. 


MR. PALEWICZ: Mark for identification 
Commission Exhibits 184-m through 184-R, and 184-9 
through 184-2, which consists of U.S, individual tax 
returns for James R. and Ruth S. Cox, for the periods. 


1966 and 1965, respectively. : 


(The Papers referred to were marked Commission's 


_Bxhibits 184-M through 184-R and 184-7 saps vider 


“ "t 
aos 


ae ’ 14-2 for identification.) 
by Mr. Palewions o. ‘ 
Q : “Mr. Cox, I hand these to you and ask you to 
“familiarize yourself with thasa. documontd. | 


MR. CURNIN: May we saa the documents at this 
rrr 
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Tiere 
"Six days. 


As of January "66, how long had yon been in 
operation at the location which you gave for vin's 


Grocery? 

A About three years. 

Q So that you opened up the store in 1966 -- I mean, 
1963, excuse me. | 

A Yes. 

Q Was it an existing stora at that time which you 
took over, or did you go in and equip it and start up 


with a new businass?. 
A It was an oxisting store. 


Did you purchage it from the prior owner? 


Q 
A Yea. i 
Q 


And who was that owner's supplier of milk and 
dairy products? | 
A i .rden. 
Q In 1966 did you recaiva soacial daliveries from 
Bordon on milk and dairy products? 
A Just regular deliveries. 
Q On cecasion, a3 best you can recall, now, in 1966, 
did you ever run out of milk and dairy products and ask 
for additional products to ve delivered to the store? 

I don't recall, but it is possible. 


And Lf you did need additional products, you could 
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get special deliveries from the Borden Company? 


A Yes. Yes. 


Q Did you pre-order, or did tho Borden driver make 


up your order when he arrived at the store? 

A The driver made out the order. 

Q And during the year 1966, were you ever visited b 
a Borden, salesman or represuntative? 

A Yes. 

Q And how often would he visit you? 

A Oh, it all depends. If can’t say. Maybe once a 
woek, en once a month. 

Q And he would neviey with you any problems you 
night be having? 

A (Nodding head.) 


Q Or -- and/ox any promotions that might be in 
oromeees or Eaeehnontnes 

A Yes. 

Q And would ho, at that timo, deliver promotional 
material ox othes aids to you for use in your store 
in connection with your sales of Borden products? 

A I would say yes. Yes. 

Q In the year 1966, did the Borden Company run the 
risk of spoilage? 


A Yes. 


Did == you testified that you were billed daily 
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by the Borden Company in 1966. 
Did you pay by cash or by check? 

Both. 

Both. 
A '*odding head.) 
Q And this daily billing, that would be something 
that the driver would make up and ha would presant to 
you; you would review the billing and than give him 
the payment in cash or in check? 


A Yes. 

Q Or was that handled by your wife, who was caking 
care of tha books and racords? 

A I doesn't matter; if one of us paid, I can't say 
which one. 

Q One of them would pay after roview of the bill? 

A If we weren't there the help would pay for its 

Q You tostified this morning that during the year 
1966 you received promotional allowances from tho Jordan 
Company; would that have been on daixy products? 


A Yes. 


Q And were dairy products an important part of your 


business? 


A Yes. 


Q And how often were these promotional allowances 


made available to you from the Borden Company? 
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A I can't say for sure. 


Q Did the Borden Company regularly promote the sale 


of dairy products throughout the year? 


A I would say yes. 


Q Almost on a weekly basis? 
A “Not quite that frequently. 
Q Bi-yveekly? | 


y 


A Yes, probably maybe every other week. 


Q And these were important in the operation of your 
store? 
A Yas. 


Q And would you receive promotional aids in eonnectios | 


with those sales, window signs or point-of-sale signs? 


A Yes. 


Q You baatbetea that you received no equipment from 
the Borden Company in 1966. | | 

: Had you received equipment from the Borden 
es at any time prior to 1966? | 

A No. 

Q Gan ies recall foe us, Sir, what you mark-up was 

on milk and daixy products in 1966? 

A XI can't. 

Q Therefore you are unable to tell us how it compares 
with your mark~-uy» on other items carried in the store? 


A Thare is no way I could, I know. 


aoa 8 GB & m& © £§ mw 
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At this time? 


A No. 


Q You testified that there were three chains 
in your area in 1966, Jewol, National Tea and A&P? 


A (Nodding head.) 


How would you rank A&P in the order of competition 


these two chains? 


Have to be third, 


And who is first? 
Jewel, 

And then National Tea? 
Yea, | 

And then A&P? 

I would say so. 


How does A&P =-- or did A&P rank with Grocerland? 


~ oF 8 re Se FO ft 


Well, just better know) that's all xr could tell 


be 
Q 
& 
® 


+o) 


But the Grocerland store was a more competitive: 
store? 

Well, it was closer, 

Right, and more competitive? 

t would have toa Say so. It's closer, 

Did you, at any time in 1965 or °66, receive 


offers from other dairiedg operating in your area to 


Supply you with milk ana dairy products? 


operating | 


ee ee eer ee 
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A It's possible. 

Q Can you recall for us, sir, the dairies that 
approached you in 1965 and offered to sell you milk 
and dairy products? 

A I don't imagine I can. I can't tell you the name, 
I don't know if they would be out there. 


Q Can you recall for us the names of the dairies that. 


contacted you in 1966? _. 


A I can't say for sure. 


Q That is because of the passage of time, you can’t 


now recall what happened in '65 and '66? 


A Well, that’s right. There is no way I can tell 


a 


you offhand exactly who come in. 
whethe— 
Q And can you tell us where or not any of the dairies’ 
that contacted you in 1965 offered you a price that was 
equal or comparable to the price you were then paying 


the Borden Company? 


A I would say it would probably be the same, because 
I didn't switch milk. 


Q Would the same have been true in, for those dairies | 
that contacted you in 1966? 

A Yes, I suppose. 

Q Do you recall now whether or not any of the dairies | 
that contacted you in 1965 or 1966 offered you a better 


evrarall price, or a better overall deal than you were 


then receiving from the Borden Company?- 


A 


Q 


1965 and 19662 


A 


Q 


A 


That's the leaders, I think. 


Q 
KR 


Q 


/ . is 


Q 


_ I can't say. 


“ Plus Borden. 


ia 
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» 
\ 


What dairtes were supplying stores in your area in 


Oh, several. 


Will you name them for me, sir? 


—_ ooo Se ae = ies 


Wanzer, Hedlin's, Spinney Run, Hawthorn-Mellody, Dea: 


SE Rn 


When you say -- 


Plus Borden? | 
Yes. “. ° | 
{ 


When you say Wanzer, Hedlin's, Spinney Run, Dean 


and Hawthorn-Mellody were the leaders, do you mean by that 


A 


Q 


Well, they wore in our area. 


sir, that thoy were popular brands in your area? { 
{ 


And to your knowledge were they popular brands of 


milk? 


Q 


A 


Q 


I do think so; they are well known. 


When you made these price comparisons in 1966, did 


Were you ever advised by a Borden representative 


in 1966 that you could receive a greater discount if 


you did the pre-ordering? 


you maintain any record of thease price comparisons? | 
No. | 

{ 

| 
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A, I don{t recall it. 


Q Do you recall any conversation with the Borden 
representative at which you were advised that you would 


xoceive a greater discount if you assumed the risk of 


spoilage of milk and dairy peoducts in your store? 


A I don't recall. 

e. Did your store have any parking, Mr. Cox, in 1966? 
i 

Q° The Contrella Co-operative, did it offer a milk 
program to its milk customers? : 


A If you wanted it, 


Q And would you explain to us what that program was, 


Well, it was just a different company. 
What company? : : 
Dean. 


Dean milk? 


I am not even sure that was in 1969 or *66. 


It could have been later, because f really wasn't 


interested at the time. 


Q Do you recall any of the terms under which . you 


could purchase Dean milk through the co-operative? 


A No. 


Q I believe that you may have covered this already, 


but was it your tastimony that in 1966 you priced your 


: por ee es ee oy od 
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milk and mblk products competitively? 


A Yes. 


Q ‘You testified that, I believe that there were 


two A&P stores near you. 


pid you compete with both stores, or only 


I can't say I competed. 


You can't say you compoted with either one of them? 
I won't say for sure I competed with either one, 
They were in the area, that's all. 


Right. 


Did A&e*s sale of private label milk and 


dairy products in 1966 injure your business? 


A They didn't have their private label. 
Q In 1966? 


A I don't think so. 


Q In any event you don't recall their having private 


label in 1966? 


A No, sir. 


° 


Q Did you have a walk-in cooler oe eanethine similar 
to that in your store in 1966, Mr. Cox? 

XN No, aif. 

Q You had a dairy case? 


Yos. 


And the Borden driver, would he, when he delivered 
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records of your retail "prices for the year 1966 -- 


did you have? 


‘MR. CURNIN: Asked and answered, your Hopor. 

JUDGE WINKES: Yes, L believe the witnoss 
was asked. 

THS WITUSZSS:s Yes, I wasce. 

No. 

SUDGER HINKES: Had any’ xccords and he said 
he didn't have any out~of-store price records. 

UR. MAVHIAS: .-I think this quostion, your 
Honor, was did he havea any in 1966. 

JUDGE HINKES: Oh, I See. 

Did you have thosa -- did you have such 
records in 1966, Mr. Cox? 

THE WITNESS: No, I havo no -- in my mind 
L probably had them, but I didn't have thom written 
down. 

JUDGE EINKES: Wo written records? 

THE WITNESS: No. 

JUDGE FIMNKES: All right. 
Ry Mr. Palewiez: 


4 
Q In response to Mr. Curnin's questions, Mr. Cox, 


% 


you atated that Borden was cesponsible for spoilage 


during the period 1966. 


Now, going back to this pexiod, 1966, how 
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much out-of-date Borden morchandise did you hava at that 
tima? 

A Very little. 


Q Mr. Curnin, ducing the cross oxamination, uscd the 


‘ 
torm "Centrella" in one of his questions. 


Is this a term that was sometimes appliad to 


Central Grocers? 


A Yos, that is their -- probably thoir namo that they 


advartise by, Contxrolla. 


MR. PALEWICZ: No moro redixoct, your’ Honor. 


JUDGE HINKES: Anything clsa, gontlemon? 


MR. CURNIN: No. 

MR. McLAIN: No, your Honor. 

JUDGE HINKES: Thank you, Mr. Cox. 

THE WITNESS: Thank you. 

JUDGE HINKES: You may step down. 

(Witness oxcused.) 

JUDGE HINKES: TI think we can go off the 
record for a moment. 

(Discussion off the rocord. 

JUDGE HINKES: Wa will resume in this room 
at 1:00 o'clock. : 

(Whereupon, at 11:30 o'clock a.m., a reces3 

was taken until 1:00 o'clock p.m., this day.) 
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Q Did A & P, to your knowledge, sometimes feature 


its dairy products in the advertisements? 

A Yes, sir, it did. 

Q Now, Mr. Gintert, I will leave that line of 
questioning and go into another one, 

Did you regularly compare your prices with 
those charged by your compatitors, and specifically 
including A & P? 

A Yes, sir. 

Q How did you do 80? 

A By making a price check either personally or with 
my dairy manager. 

Q So either your or an employee of your store mace 
a price check? 

A Yes, sir. 

Q pid you do so in any other manner that you can 


remenbar? 


A Well, in -- naturally, you check the newspaper 


ads. Those would. . . 

Q And whon you made thase price checks of your 
competitors, did this include the prices being charged 
for milk and dairy pxroducts? 

A Yes, sir. 

Q Mr. Gintert, why did you compare your prices with 


the prices for milk and dairy products and other products 


* 
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being charged by A G P and other competitors? 

A Well, we were struggling for business, and we were -= 
wanted to be competitive in all areas. 

Q Mr. Gintert, to the best of your knowledges -~- 

and answer only if you can -- can you ever recall A & P 
ever leading off on a price reduction on milk? 

A Not specifically, no. 

Q Now, Mr. Gintert, you've testified that you -- 

Mr. Gintert, you were a grocery manager, and you are now 
Prosident of thé store, and I would like to ask you if, 
in your opinion, you competed with the other A & P stores 
which you mentioned in Gary, Indiana. 

A Yes, sir. 

Q What is the basis for your statement that you did 
compete with them? Why do you think you did? 

A Well, we checked their prices and tried to be as 
compatitive as we could on all items. 

Q Now, I mean ~~ 

A And give thon -- 

Q And you knew the same customors they did, or some 
of the sane customers they did? 

A Oh, yes, because the customers shop, you know, | 
practically three or four stores, they don't just shop 
one store. 


Q Now, Mr. Gintert, is the purchase price of the products 
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l || which you buy for resale important to your company? 


2| A Oh, yes. 


MR. SCHAEFER: Objection, your Honor. Once 
again, the question is not limited to milk and dairy 
products, and there is no apparent relation to Count 3 
of the Complaint. 

MR. SOEFFING: Your Honor, again, I think we 
took this up yesterday. This was brought up -- this 
was brought up again between Mr. Curnin and Mr. Mathias. 
I think we're only going to have one or two questions, 
and what we're trying to establish, of course, is the 
relationship of all of tha grocery items in the store 
to milk, and the fact that -- of discounts and how they 
relate to the total profit structure of the company. 

I don't want to go into it farthes than that, because I 
think tho witness should testify about it, not myself, 
but I think that that's cnough about what happened 
yesterday. 

JUDGE MNINKES: I think that I would ovorrule 
the objection. In line with what I said previously, 
one of the initial premises was where profit margins 
are tight, then wa are interested in knowing even 
4 percent of tho business and how it feres, But in 
order to first determine whather profit margins are 


tight, this question has ts be answered, and so I must 


FF 
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By Mr. Soeffing: 

qQ Mr. Gintert, to give you the question again, as 
best I can, is the purchase price of the products which 
you provide for your store, or your company, important, 


and is it important especially in relation to your 


ability to compete? 


A Yes, sir. 
Q And why is that so? 


MR. SCHAEFER: Continuing objection, your 


MR. DEMBROW: Renew our objection. 

JUDGE HINKES: Very well. 

GUE WITNESS: It enables you to be competitive, 
and it also enables you to be more, to give better 
service, keeping lower prices to your customer. 

By Mr. Soeffing: 

Q Do you consider discounts or robates of one or two 
percent on a product to be {mportant? 

A Yes, six. 


MR. SCHAEFER: Continuing objection, your 


MR. DEMBROW: Continuing objection. 
JUDGE HINKES: Very well. 
By Mr. Soeffing: 


Why -~ let the record show he answered "yes". 
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A Yes. 


Because one or two percent is quite a bit in 
our business. 
Q Now, leaving that for a moment, Mr. Gintert, how 
important is milk to your operation? 
A It's a very important item. It's an every-day 
item. 
Q Are discounts and rebates on milk and dairy products 
important to your operation? 
A Yes, sir. 


Q And why is that so, sir? 


A Because it's an item the housewife buys every day. 


If you are competitive on milk and dairy 
products, you have a good chance of keeping your customers. 


Q What is the -- is milk a -- how does milk move in 


your store? 

A Very good. It's a -- 

Q Is it a high volume -- 

A It's a high volume item. 

Q vo consumers come in periodically to get milk 
frequently? 

A Oh, yes. It's usually one of the items they come 
in and shop for, milk and bread, that is an every-day 


item. 


Q Would they come in for that frequently? 
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Yes. 
MR. DEMBROW: Objection. 
MR. SCHAEFER: Objection to complaint counsel 
leading this witness. 


JUDGE HINKES: Let's try to watch that. 


MR. SOEFFING: Yes, six. All right, your 


Honor. 


By Mr. Soeffing: 


oo § 2 wT F&F O SB & 


Q Are consumers familiar with milk prices at your 


ad 
Se 


store and with other stores? 


A Yes, sir. 


ped 
pod 


MR. DEMBROW: Objection, your Honor; calls 


pas 
gb 


for the state of mind of consumers. 


= 8 pt 
m Oo 


MR. SOEFFING: If he wishes, your Honor, I 


will ask him how he knows. 


oo) 
wn 


JUDGE HINKES: Well, -- 


a 
~~ & 


MR. SCHAEFER: That is not our obligation, 


=~ 
ch ¢ ] 


your Honor, to request -- 


pad 
wo 


JUDGE HINKES: Let's first find out whether 


BS 
o 


he knows, and then the question. 


& 
ros 


MR. SOEPFING: All right. 


8 


By Mr. Soeffing: 


bo 
x) 


Q Do you know whether customers of your store are 
aware of milk prices in your store, and other stores, 


A Yes. 
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-- to your personal knowledge. 
How do you know, sir? 

A Because if you are higher, ne will tell you right 
away. 
Q And what affect would it have on your particular 
business if you sold milk at a price higher than that 
charged by, let's say, another corporate chain in the 
marketplace? 
A Well, you lose some of your business. 
Q Mr. Gintert, are you familiar with the term 
"leader" as that term is used in grocery merchandising? 
A Yes, sir. 
a And what does that term mean to you, as best you 
can define it? 
A It's selling an item at a low, low mark-up to 
entice customers to come into your store for the 
exposure. 
Q And is milk sometimes used as a leader in your market 
area? 
A Yes, sir. 


By you? 


Q 
A Yes, sir. 
Q 


Mr. Gintert, if you received a lower purchase 
‘price than a competitor of yours on milk and dairy 


products, what would the affect be in your operation? 


oon our 8&8 Bw &~ 
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MR. SCHAEFER: Objection. 

MR. DEMBROW: Objection. 

JUDGE HINKES: I am afraid I didn't hear 
the entire question. 

MR, SCHAEFER: I am sorry. I thought it was 
finishod, ana I was afraid the witness was going to 
answer the question before the objection was interposed. 
I beg your pardon. 

MR. SOEFFING: Reread the question for his 


Honor. 


(Question read.) 


JUDGE HINKES: Now what is the ground for the 


objection? 

MR. DEMBROW: Objection, it's a hypothetical 
question with no foundation laid. 

MR. SCHALFER: And no real definition, even 
within the hypothetical itself. 

JUDGE HINKES: The objection is overruled. 

The witness may answer. 

MR. SOBFFING: Thank you, your Honor. 

Would you please read back the question as 
I phrased it for the witness? 

(Question reread.) 


THE WITNESS: It would enable us to be more 


' competitive, give better service, lower prices to the 
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consumer. 
By Mr. Soeffing: 
Q If you didn't lower the price to the consumer, 
in what other ways might you use it? 
MR. SCHAEFER: Objection, your Honor. 
MR. SOEFFING: I will rephrase tnat. 
By Mr. Soeffing: 
Q If you did not lower the price to the consumer, 
what other ways would yau use it in the operation? 
MR. DEMBROW: Same objection, your Honor. 
MR. SCHASFER: Same objection. 
JUDGE HINKES: Well, aren't we really exploring 
this a little more than advisable, Mr. Soeffing? 
I don't know that we have had any indication that this 
particular witness was enjoying any better price, and 
consequently his conjecture as to what would happen HS 
he got one would be apparently irrelevant. 
MR. SOEFFING: Well, your Honor, this -- let 
me say saveral things, then, in that connection. 
Strike the question. 
By Mr. Soeffing: 


Q Mr. Gintert, -- and this is my last question in this 


ee That was the last question, but I will give him 


another question and this will be my last question in 


that line of questioning. 
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(Discussion off the record.) 
(Question read.) 


MR. DEMBROW: Thank you. 


THE WITNESS: I don't know how they were 


calculated, 
All I know is we got a check from Borden. f 

wasn't involved in the -- 
By Mr. Soeffing: 
Q You don't know whether they were paid on a percentage 
basis? 

No, sir. 

How many checks did you get a month? 

I believe it was two, two or three. 

Would these be <-- would these all be rebates? 

Well, one was a rebate; one was an interest check, 
and the other one was, I think, a rebate on ice cream. 


Q So there were separate rebates for milk and ice 


cream? 
A Yes, sir. 
I don't -= some part of the time we didn't 
get rebates on ice cream, but some time we did. 
Q -I understand. 
A I am not familiar with the date on those. 
Q The ice cream rebate check that you mentioned, 


would that have come toward the end of the 1966 through 


aa 


FE 
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point, Mr. Soeffing. 
By Mr. Soeffings 


Q Did you receive it, say, in the last couple 


of years or prior to that, if you can remember? 


A Probably prior. 
eee 


- Q And did you ever receive any promotional aid or 


promotiona} material from Borden Company during the 


period 1966 through 1970? 
MR. DEMBROW: Can I pivase have that question 
read back again? 
By Mr. Soeffing: 
Q Did you ever receive any promotional materials or 


advertising help from Borden through the period 1966 
through 1970? 


Yes, sir. 

What kind were they? 

Just banners, flyers. 

How often was this done? 

Just periodically. I couldn't say. 
By “periodically” what do you mean? 


Once every two or three months. Seasonalized I 


would say, yes. 


Q Yes. 


Now, Mr. Gintert, did the Borden Company ever 


a nN SN OTST aa ieee 


aid you in obtaining any loans in connection with your 


males ath: tn eect 
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business? 


med 


A No, sir; not me personally. 


A mean the Wilco Food Center. 

Yes, sir. 

Do you ‘cna how they -- how they did that? 
No, sir. 


Were these loans taken out from a bank? 


MR. SCHAEFER: Objection, your Honor. 


oon’ o nT & © HB 


He already testified that he does not know 


how Borden did this, and it seems to me that further 


tot 
ioe 


questioning is, by Complaint Counsel would be in the 


econ 
fos 


nature of leading the witness, and not appropriate. 


poet 
S 


MR. SOEFFING: Your Honor, number one, I 


gant 
Le 


don't think -- I think Mr. Schaefer is slightly 


pod 
> 


confused. I think the loan was made to Mr. Gintert 


pant 
qo 


and not to Borden, and then to Mr. Gintert, so [I 


ped 
oO 


don't think that that objection is valid. 


pod 
“J 


And second of all, I don't think it’s leading 
the witness because I think that is the kind of a 
question that can bé answered "yes" or “no” without 


suggesting an answer to the witness. 


oa 


Either he received a loan from the bank or 
he didn't receive the loan from a bank, and that can 


be very easily answered "yes" or “no.” 


Either he did or didn't. I am not leading 


# 
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tl ih would be ettenian higher prices? — 
I don't think so. I think they were very close. 
During this period of time, '65 to ‘70, was 
Wilco a member of any cooperative organization? 
A Yes. 
MR. SOEFFING: Your Honor, I'm going to object, 
a very limited type of objection. 
I think on direct we went into the period 
1966 to 1970. Insofar as Mr. Dembrow covers the same 
ground, I think he ought to restrict himself from 
1966 to 1970. I have no objection to the basic question 
itself. 
MR. DEMBROW: I was not aware that all of -- 
MR. SOEFFING: Not all of them were. 
MR. DEMBROW: <-- Complaint Counsel's questions 
were limited to the period '66 to '70, but I believe 


that -- 


MR. SOEPFING: I said insofar as they cover 
the same period. 7 
JUDGE HINKES: Well, in any event, since we're 
not sure of that, I'1l1 allow the question, but I think. 


it should be made more specific with respect to any 


differences that may have existed between '65 and '66. 


MR. SOEFFING: Thank you, your Honor. 


By Mr. Dembrow: 
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Mr. Gintert, during this -- I think you just stated 


| 
ze) 


during this period of time that Wilco was a member of a 


\ 


cooperative organization. ' 
\ 


‘A Yes, sir. 
\ 


Q. Now, which cooperative organization would that be? 


ee 


A Central Grocers. 


Q And during -- did Central Grocers have their own 


brand of milk which they offered to Wilco during this 


ooeow fo ae GS |! CU 


period of time? 

A XY don't think so. I'm not sure. 

Q Was there a brand of milk called Centrella Milk? 
A There was. I dont know whether it covered this 
period of time. I know there is now. 

Q I see. Do you recall, is the Centrella brand of 
milk more than a few years old? Is it -- well, do you 
recall when you first heard of this Centrella brand 

of milk? 

A Probably three or four years ago. I'm not sure on 
that. 

Q Do you recall whether when Centrella brand of milk 
first came out, if it was offered to you as a member of 
the cooperative? 

A I'm not sure. 

Q Do you recall at any time before 1970 whether 


Central Grocers made you aware that they had a brand of 


so 3 of SG s» S&S DB = 


© 
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milk called Centrella that you could purchase? 


MR. SOEFFING: I'm going to object to that. 
I think that any time before 1970 is a long time. [If 
you could make it just a little more specific -<- 
By Mr. Dembrows 


Any time between 1965 and 1970. 


Q 
A I couldn't say that. 
Q 


Did there come a time when it was offered to you, 
this Centrella brand? 
A Yes, sir. 
Q Do you recall when that was? 


A No, sir. 


o ow Oo GH &» @ H Ww 
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Q Do you recall what the price of cCentrella was 


in relationship to the price you were then paying for 


Borden and Dixie? 
A No, sir. 
Q Were the prices for this Centrella brand lower 
than the prices you were paying for Borden and Dixie? 
A I think so. 
Q I am not sure whether we established a little bit 
earlier, Mr. Gintert, in regard -- were the prices ~- 
I don't remember if I did ask this question, the 
relationship between the prices you were paying for 
Borden and Dixie. 

MR. SOEFPFING: That has been asked. 

MR. DEMBROW: That has been asked. 

JUDGE HINKES: Yes. 

MR. SOEFPFING: I think, your Honor. 

JUDGE HINKES: Yes. 

MR. DEMBROW: Thank you. 

JUDGE HINKES: Now let's be sure we 
stand. You said that you were a part of this 
of Central grccers. 

Are you still a part of that co-op? 

THE WITNESS: Yes, sir. 

JUDGE HINKES: Has that association 


lasted uninterruptedly between 1965 and 1970? 


xR 
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Wai 
(Shaking head.) 
JUDGE HINKES: Your answer? 
THE WITNESS: No, sir. 
By Mr. Dembrows: 
Q Mr. Gintert, I believe in your direct testimony 
this morning in regard to rebates that you received 
from Borden, you mentioned that you received an interest 
check. Ib ave that was the term you used? 
A I think that's right. 
Q Would you explain what this interest check was? 
Well, that's just in the book as interest. 


In other words, this was a rebate that you received 


* 


Borden? 
Yes. 
For milk and dairy products? 

A Yes. 

Q I believe you testified this morning that you 

received, during the period of time in question, '66 


through '70, Wilco received one or two display casas 


from Borden. 


A Yes. 


Q Would you know the approximate size, to the best 


of your recollection, of these cases? 


A Well, they're just the standard display case. 


Probably two by three, something like that, two and a 
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half by four. 


or, = 


Q Would that be ~-- the two by three that you're 


+ 
. 


ve 


referring to, what measure are you using? 


Se RR ee re ee 


A Feet, two and a half feet by three. 


Q I think you also were asked some questions about 


nn eeeererersrertte deat cpanel neers enna or rsa ert 


a loan that Wilco received either from Borden or with ue 


oe i 


Borden's assistance. 


a 


Do you recall about when this loan was received 


ee i 


by Wilco? : 


oor Oo o &@ @ SD ~ 


10 A T think that was in '63 or ‘64. TI wasn't involved 
Lb i. .aat, 8o I don't know of any of the details on that. ' 
2 Q Do you recall -- I realize you say you don't i 
recall the details, but if I just may, do you recall b 
4 
‘3 
4 


the approximate amount of this loan when it was initially 


na ti 


re tae gg 


received by Wilco? 
i alpina 


yA One was four thousand something. The other was 


eee 


Tet TE tle 2. 


$16,000. 
ol aaaaramstaatill 


Q Do you know when these loans were paid off? 


A No, sir. 


Q Do you know the period during which these loans 
would have been paid off; in other words, how long a 


period for each of these loans were? 


A No, sir. 


2A | 
25 | 


Q Do you know what the interest rate was on these 


loans? 
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Q 


So you would not know what the markup of the retail 


price markup was -- 
A No, sir. 


Q -- over wholesale. 


Mr. Gintert, do you recall during this period 


of time, '66 through '70, what the most competitively 
priced single milk package was in terms of container 
size or product? 
A Probably the half-gallon. 

: I couldn't -~ that was the fastest selling 
item, so I would imagine that would be the -- 
Q Was the gallon jug a very competitive -- gallon 
jug of milk a very competitively priced item during that 
period of time? 
A No, I don't think so. 
Q Mr. Gintert, during this period of time there was 
some questions this morning about advertising. 


Did you advertise, Wilco advertise homogenized. 


milk very much? 

A Very seldom. 

Q Would you say that this would have been true of 
A&P also in terms of advertising homogenized milk? 

A Right. 

Q Mr. Gintert, do you recall during this period of 


time, '66 through '70, whether A&P introduced private- 
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label milk and dairy products? 

A I can't recall for usure. 

Q Do you recall -- you say you can't recall for 
sure whether they did or when ~-- or when they did? 
A Either one. 

Q Are you aware at some point during this period, 
'66 through '70, that A&P was selling private-label 


milk and dairy products? 


onannst ononnr © S&S ~ 


A Yes. 


pur 
tae) 


MR. DEMBROW: Your Honor, I am almost complete 


poe 
fee 


with my cross examination, and we have been going for a 


eae 
i) 


while. 


od 
(A) 


I wonder if we might take a short recess so 


t= 
Ce) 


I can check my notes. 


pane 
na 


JUDGE HINKES: Very well. 


= 
re?) 


We will take a five-minute recess. 


i] 


I think that in view of the near completion 


id 
Lon] 


of cross examination that perhaps you, Mr. Schaefar, 


a] 
o 


can prepare for your cross examination, if you have 
v 


$ 


any. 
MR. SCHAEFER: I will do so. 
JUDGE HINKES: Very well. 


(Short recess.) 


JUDGE HIWKES: Now the hearing will be in 


order, and Mr. Dembrow, have you completed your -~ 


ie ae 
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the direct and cross that one of these, you called 


| one of these rebates an interest check, but that you 
} 


are unaware of what exactly that referred to; is this 
correct? 

A That's right. 

Q Were you aware, during the period of time in 
question, of any loan that was made by Wilco to 


Borden? 


ons ©» OH PF» © HB =~ 


A (Shanking head.) 


pee 
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Q I believe you will have to, for the Reporter's 


bond 
gant 


benefit, -- 


pos 
SS 


A No. 


— 
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Q Mr. Gintert, during each of the years from 1965 


pet 
oe 


through 1970, is it correct to state that you net sales 


ne 
on 


in dollar amounts increased each year? 


— 
o& 


A Yes, sir. 


pee 
J 


Q And during the same period from '65 through '70 


om. 
Qe 


is it correct to say that each year your gross profit 
increased in dollar amount? 

A Yes, sir. 

Q And, Mr. Gintert, is it also correct to state 

that during this period, '65 through '70, this five- 
year period, that your net profit before taxes increased 
more than 50 percent between 1960 -- 1965 and 1970? 


A I am not sure of the exact pareon ye eees but it did 
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increase. 

Q Yes. Is 50 percent approximate? 

A I couldn't say. I don't remember the figure. 
You have the figures. 

MR. DEMBROW: Your Honor, subject to the 
request to examine the documents we have referred to, 
we have no further cross examination at this point. 

MR. SOEFFING: Your Honor -- 

JUDGE HINKES: Yes. 

MR. SOEFFING: <-- I just want to point out 
that the questions about the rebates on direct 
examination were as to the me*hod calculated, and 
general questions, and I don't think we ought to 
have any deferred cross examination. 


We didn’t go into any detail on the rebates 


or figures, and numerous figures, calculations, and I 


think it's beyond the scope of direct to deter Groen 
examination on that kind of a -~ 

MR. DEMBROW: Your Honor -- excuse me. 

Your Honor, I believe that Mr. Soeffing has 
incorrectly portrayed his direct examination. 

I recall questions about the amounts of 
rebates, and whether one was larger than the other, 
and approximate dollar amount of various checks. 


MR. SOEFFING: Your Honor, I might point 
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Q Following the beginning of 


daixzy products to AaP on OF 


duties 
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enles of private label milk and 


avout Neverher 1, 1965, did your 


conrack you in ary way with the szele and distribution of 
the private label to AGP? 


A Yes, six. Shortiy thecestcec I picked up the contact with 


ASP. 


1 Q this date it bevame your 


Wow, was Mr. Tare es to AcP at this time 


4 eleyment? 


to report to you 


* 


veather than the diszcict 3t 


A Yes, sir, he did. 


Wow following thie pexiad of tine dia you from ‘ 


pexsoniel eor.cerning the dis 


of private label? 


MR. CURSIN: Wow? Konor, I am not suse vhat counsel 


~ribiion of private labsl." 


SUNGR WINKES: Would you want to clarify your question? 


ER. MAGETAS: Your enor, I think "“distxibution® is 


clear as I cua ¢ct. 


SUBGE UTMKUS: Re vou mean dolivory, for exanple? 


MR. MAWHELAG: Thac is correct. 
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MR. CURNIN: You mean tv this witness involved with 
cupexvising delivery of milk AEP stores? 
Your Honor, if the witnags can answer 
think that is the kost cl 
MINES: Ye dek's have the witness answer. 
KR. MAH LAS 3 the stenocrepnier plouse scad my 
question? 
(The reportary vead the question.) 
VTS VMENESS : 
By Me. Mathias: 
a) hné did yeu have ccalings ulth AaP parse nral followin 
tine concerning tha pricing of the private label in vales 


hep? ‘Mra wholoss 


How, there hag beoa prior testineny te the effect 


° ml :] 
that under the exxrengsimont with AGP, increases in raw mMiLk costs: 


ed onto AG? by maann of a formula belie Luce 
cesta to Borden 


einer possible cork i: 


succequenr &£o 
; involve in nayotiations with wep concserni "ACUEeESts 


Anareacos resulting fxon 


 concatnexy 


Yes, 
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Q Do you recall, Mr. Cose, any Snoreages in labor and con- 
1 tainer costs in tha soring of 1956? 


BR. CURNIN: Ire thesa inceaeses in such costs which 
were insure by the Borden Company? 
MR. MAWZTAS: Yes, icereases incurred by the Borden 
CoMPENY » 
By Mx. Mathias: 
Q Do ‘you cecell any Such cort 
AR Could you define tho pericd again 
Suraly. The spring of 1966. 
thera ware lal crt inoraase ook place 


1966, 


Q Hr. Goce, T hand yeu Commies gon EMHibit 79 for identi fica~ 


* 
£ . 
a eaere 
Sa ee RE PI A I EO Se EN ES om 


tion and ask 6 fariliacise yourcealé with thie docun: anes 


| 
‘ 
| 
Can you identity thaig decusna: si; 
Yea, air, £ have <eccllection of this dosurone 


| sir. 


You have scen this documenc befora? 

Yes, sir. 

By Whom vas ie peepared, sir? 

By Ite. Malone. 

and was Lb subsicied to you, sir, at that tine? 

Yas, sis. q 
Can you tduatif€y che harduriting of the penciled computation: 


eloteehend commer of this exhibit, cir? 
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cannot, sir. 
Me. HAWETAS: Move CX-79 into cvidance wien the — 
the peneilad omaputations at the low Lge “nanc. corner. 
MR, CURNIN: We would object, Your Yoncr. 
SODGE HYNES: Cn what grounds? 
MR. CURNIN: There is no testimony that this eccwaent { 
| was ever subaitied to A&P. 
Mz. BATSIAS: Yovr toner, this is a portion of the 
1 Satcenes concidsretions of the Bordon Company and is xelsvant me 
| pactground data to the course of negotiations betarsen the Borden 


esagnd coutain eoct ineriases which Eurde ! 
10£6 and which ware tha subject. of i 
hereafter imvolving a 

xoquest = Fas LVOVIBES Ch pu Ls ande by the borden 
Company + Pp, and { balieve that later document a3 show that: 


. 


the grea:erc part ox all of thie information vas mada available 


% 


nd passed on to AGP. 


Se ce ee ee RI TR 


HR. CUPRNIN: ‘two comments, Your Honer. Tf note that 


8 
Y beliuve, wiintentioneliv misdescxibed | 
evs in this document. TT no | 


et ET Ee NO oS EST 
Se TUR OP NN 


to cost inexeatas that wate incurred by the Borden 


| 


* 


or any of the laformatien centedazd in the Accent’ Was GVEr 


coaveyad to AGP. 


! 
i 
i 
| 


ry 


SpPLing cant 
ba binding on AGP as vhera in no testheeny Chat this docm nent | 


i 
} 
i 
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| | 
‘ 
t | JO5SGE HINES: Wall, ; se app. cS 
: 2.) went ozmlains the operation of the agrooncnt that a £6 uC 
A 


3 boku AcP and Norden, ab lense from Berden's point of view 
O a if nothing else. 

MR. CURNIN: Your “onor, excusa ma. I don't eva that 
that conclusion covid be dyauvea from this document. There is 
pothiag on the faca of the ducumenc or in the content of this 
witness’ testimony frem which you could argue that this document 

| | 
appeoes to be wevely some computations of inexeases jin various 


i 


' sought io explain che quote that was given by Gorden to AGP.. 


acyvere inourzed by the Bexden Convoany in 1965 
noching move. 
UNG UNNKES: Yes, bue the memo its2lf£ says it 
cencern: ecliing sxicea cannge ©> that extent, as I seid 


a * 


1 before, at least in the wind of Borden, this affected their 


point o7 view with respoe: to the prices toe be chargea’ REP. 


Ree tng EL ORE Rt Ee Se a SaEEE NES 6 


; ®hothor Lc aver voot inte effect or aot, we don't know, but only, 
“2 nuxypoca at laest it should ba adintited. 


ER. CORNIN: T am not even sure, Your Ionoxr, that che 
¢ 


A et ere men oe 


calks about Sovden's view as to what should be charged 


JUDGE RINKS: It 


ee el 


ae the ‘hird 137 £ che acoeunoat. 


ee eee One, She ee seeemee, 
es 
OO tt sn tn 
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JUDGE HINKES: t don't know that At does. 
.MR. CURNIN: And tire whenena has not yet testified, 


. 


JUDGE HINKES: IT would think, however, that complaint j 
counsel will ideals this un to Aenoneerate its connection with 
: AGP in particular, rather than just a change in selling prices 

generally. Is that possible, Mr. Mathizs? 

MR. MATHIAS: Yes, sig, we will. 

JUDGE WENKES: On that condition IT think the docwnsnt 


can ba accepted. Is thore any objection, Mr. —— 


JUDGE HINRES: Very woll. I shail receive the documen: 
subject to % the condition £« have stated. 
(The paper ceferred to, heretofore marized for identi- | 
fication Cosnisaiion Exhibit 79, was resaived in evidence.) 


By Ms, Mathias: 


ER. WHTIE: No, nothing special, Your ioe. 


'Q Now, Mr. Gosa, has the reading of Cx-79 rofrashed your recol.- 
Lactton as to certain cost increases 6 eae hed bean incurxed 7 


_ Rowden Company priexr to sin | ‘date of this document which was 


May 25, 1966? 


a 


X Ha not sure I uaderstand that. 
MR. CURNIN: Your HOnor, I em net sure that tte witness 


hag test sh biad chet he ececn'’t have a recollection of increases 


’ 
that wee incurxced by the Borden Company. i 
By Mir. Mathias: | 

4 


Q Welk, do you svaecall increases in labor costs in the spring 


| 


1392 Testimony of Orville Gose 


of 1966? 

A Yes, I do. 

Q And do you racall that somotine saarliar Borden had algo 
! incurred an inerease in Furepak container costs? 


‘Re. CURNIN: May we hava that as to point in tine, 


JUDGE WLNKES: st ox: %o 1966 is your question? 


MR. MATHIAS: Yes, gix. 


JUNGS RINKES: the wicness will answer. 


Your Honor? 
MR. MATHIAS: t HOnor, somatina previously. 


} 
By Mr. Mathias: , 
Q And do you also xri3e2! nts : ; to whethor or not 


Borden at about this time, the spring of 1966 or shortly earlier 


‘a 
had incurred im inerease in Sockal Sewuwity tax cost? 

A f don't recall th- particular. 

Q Now, Mx. Gose, do you recall having boon involved in nego~ 


an increase in private lobe) prices as a cosult of thssa cost 


tiations with che AGP Compauy concerning a request by Bserdan for 
= to which you have xsoferrved? 


MR. CURNTN: I object, Your Yonor, to the usa of the 
serm “nogoetlations.” 
JODGE HIMES: Well, thet is up to the witness to tell 
a whother it is that or not. Tha question is entixely proper. 


was engagad in nago~; 


ional of Orville Gose 1 3 9g 3 
By Mc. Mathias: 
Q Do you re call the quastion now, sir, ox would you prefer 
it to ba read? 


A Do you mind? 


MR. MATHTAS: May we have the question read? 
(The rapoxter rcad the quastion.) 
THE ViETWESS 
By Mr. Mathias: 
Q And when did these nevotiations start, six? 
A As i vacali, I presanted the orice increace toa A&P around 
May of 1966. 
Q nd did you porsonally make the approach to A&P? 
A Yes, siz. 
And who did you contact: at AEP, 
I contacted Mr. Elmer Schmidt. 
Bnd what occurred at this mseting? 
TWKZS: Just a momant. When you say you pre- 


sented the cost increases to Me. Schmidt, what cost inerceases 


ca you isan to now? 


ry 


on hentia and private labal mi Lie products. 


5 THs WXLNESS:s TT submitted cout incresses to Mc. Schnidt 


SUNGK BINKES: Yes, but what cost increases of Borden's 


, Ai you svbmit to Me. Schnidt? 
| MZ WLENESS: Tha cost inexaasas --- 


JUDG HIKRES: Lot me make Lt a little clearer. Did 


1394 
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HS WITVESS: Lf sulsoitted to AaP the increase to their 


- 


xieting price of private labol and Borden milk at that particuljr 


Bid you include any statement of Borden s 


roases in addition co the incsxease in the pr.ce that 


chazrgad to A&P? 


TH WETUESS: I cubuitted tha docunent that I just 


JULGE HINRES: nis Conmission Exhibit 79 you msan? 

TIE WEYVESS: Yas, sir. 

GUIGE HINKES: You actrally trensnictad that to Mr. 
Sctuntadt, is that what you are saying? 

TOS WETVRSs ¢ Sir. 


GUDGE HINKES: X sea. Vory wall. ‘Shans you. 


ae Mr. Mathias. 


(By Mr. Mothiass 
Now, Mx. Gose, do you recall what Mx. Schmidt said to you at 
meeting? 
Mx. Schmidt at my macting with hin é1@ not acknowledga the 
Ye dndjieatead thet the mattax would have to ba 


éieasssed with his suporioxa. 


Waa this koth as to the private lebe? and to the Rordun 
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Label? 
RK At thace point, yes. 
Q Ard what did you say to Mr. Schmidt, sir? 
A As £E recall, ¥ indicated that I would wait for his reply andj 
hopafully would hear fyom him soon, gomething of that nature. 
Q And what happened next, sic? 

Shortiy aftcer wy visit to Kr. Schniadt TI ceived a talephone 

Somat wi which time he stated thet they would 


Palast’ 


ragard to the Roréenu 
.Q 
amount, sir? 


A fo wy cecollection they were. 


not accept this invreese on the privace lable. ‘hoy would with : 
| 
/ 


May we know she anoun: of tha increase, 
Youx Honor? 
By Me. Mathias: 
Q Showing you Commission Exhibit 79, was the amouns tha same | 
shown on that exhibit, six? | 
MR. CURNIN: Mav we know, Your Fonor, wrether the | 
wicnies hes any recollaction on this matter? 
JUDGE HINKES: T don't know that we want to tell Mr. 
ang to ask. You can cover that in your 
PR. CURMEN: Yas, Your Honor. | 
| 
| 


WH USUNRGS: fa my recollection this is the incesvase 


eee ome 
SA er cen 
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*. 


Which was passed on to ASE with regard to the Borden lakel. 


AS A ha ine eneNND 
PS omere nome 


Ry My. Mathias 


That: is tha ineraase i fed on CX-79? | 


DO a OL 


= © 


Yes, six. 


At the thine you visited Me. Schmidt, who was present at the 


Cbvlously 2 wes present and T canace recall if anyona else 
a3 present or vot. 


Tha cnly cacs yeu cen recall are yourself and Me « Schnidt 
PEso0re the rasvults of your mseting to yeur s Euzeriors:, 


Now, lic. Gose, subseqrent to the notif ication frem My, | 
Scmaldt. thet: he vod acest the inersase on the Borden label, | 
ue not on the private chai. ida you coatinue to negotiate 2 
‘P fox an inecrecea 

Y co not xeeall having ay 
smediota fubura ac chereatter, 

Walt 


afl, “eva there any at aay period 


Six, there was ans ochner occasion later, 


In the verly x 


~~ @ e 
TRNLss 428 MIMO 


| 
| 
| 
Av Wien was this, gs: | 
| 
{ 
| 
! 
{ 


Testimony of Orville Gose 
Aperroxinately. 
Q Rodi what bopraned on this occasion, six? 
A A price increase wes presanted t 
-- Y would have =o guess. Around March o£ 1967. 


5 
9 Rad wap thie welatcd in any way to your ecrls regu.es 
a a a 
a peics Incresse? 


A ves, TI en suve was Yelate tice increases tno 


;Q Shis wes tho cost ineresses chat had occurred back in 1$66? 
1S To my best rocoliaction, yes. 
what occurred at this tine?’ nid you meet with Kr. 


«oe 


at this iiine? 


taken place. 


Chat geneval area of tima. 
Asxi do you recall 42 anyone alse txx 
witn you at 


time I couldn't 


from A&P? 


Sin? 


oe ete me 08 
Senn pe eet Oates OE 


© 8, 


I presented Me. Scinnidt with a price increase. 


———s 
t 
t) 


AU what was t Schnidt's reaction, six? 


siege 
sa 2 
a — 
oad ned 


eceelt lisa indicaving thet he would diugeuss it wi 
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associates and I don'ts remember him ocknowledsing anything other, 


1057 


than the facet thet he was going on vacation and I might nave to 
Real with a Kr. Eob Witske. 
How do you sp2ll that, six? Is that W-i-t-s-k-e? 
is closa. ‘hat is close. 
Q pid you have any sukseqiznt dealings w cn rit, Schnee or Mr | 
! Whiske soncerning the reques: for a price Lacrens: | 
| 
iA here was a request for a becakacwn or an analysis o£ cer- 
tein Laser e Factors thas were iavolved. 
nd what 44d you do at this point, sir? 


$4 ecknowledcving tans sogue LI recatl Mr. Ualone 


canner detailed? heeakdeown of lebor changen that had 


submitted to Ag?, six? 


infcicntion was nade available to AEP. 


oe Fm Bs a af o% * i gt pe Bey 
antter whth Me. Ira DSartels. 


Whe woo it. Bartal's position at that cima if you bnow, 


| 
| 
| 
| 
| 
| 
| 


ot ene wees 


Barecls eumelnea the FLlguves that My. Malone hati prepare. 


sagaréing the labor increased 


mvoived. oll thet he raiged a question with reyard to 


. 
contains oxpensa. ‘tant I semeabor. 


Q And Cid he ls@icatze whether or not the price Increare was 


oi 


a ee ee ae ee ee eR Dawn ee Se 
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aceeptanle to A&uP, sir? 
propoted not eceaptahle, end 


dnedicated thot if was < 
nm he di} 


“ultimately in the ovevall conve csatic 


ancreas: In the exea of around two mills per point seensd 


ca 


© 


bla, words to that effect. 
© Was porcen's focecion € 


And who 


your reackion? 


ani reactions, mey wa h: ths substance of 
JUDGE NCENE3: Yes. PBafore ve go to that thorgh, you 
two mills instezd of whet? 


ase that we hed 


22,8 
ek 


Nisop te a. % go ae ae 4; 69. 2 \5 
Ce2is suggisted thi: 


Say that 5: 
HICH : 2 incre 


WERS: And vas thatinexeesa S-1/3 mills 
7 ds note: Commission Exhibit 7°? 


a 
orp 


SYeRort or document, 


not on this docunsont? 


JOIGS ALTERS: i en fering to the 
Roxdan requested of Bartels the sema 


3-1/3 mills? 


sdicately 


is on this docounemt, apovosimatoly 
vould be aprrox 


was exactly that 


eoa't reoncnber 
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JUDGE WANKES: ALL right. 


By My. ilatchia 


: 
| 


i vwou if you can idzntify this docuvent, gar. 


& Mx. Gote, I hend you Cowiisalona yechibit 1G1A and B, and ask 
{ 
{ 


* 


iro you funiliac with this docunent, six? 


And vhat is it, sic? 


| Yes, cir. 
2 
ln This: Gocument was presentea to Mx. Selmiadt by me 


this indicate the amount which you were 


naofer as inercased private label prices were concerned 


fre Me. Laxtels oxuiad that a two-mill prica increass 
eecuprable, what did you say to Mx. Rartels, sir? 
ed that wo evpreciated cur audicnca with him; that I 
\would heve to return to my cffice and diacuss the entirs matter 
with my supariors. 
jute your sunpeciors at that time, sir? 
As J roe-rli, at that time « discussed the matter with Hr. 
ave Pattiersva, who was thon president of ovr new district. 
And he wag residing in Colunbus, Ghio, f helieve? 
Yes, aix. 


And what ocavered navt, oir? 


I rvcecaived Maowledeaaniert from Me. Pai 
« a Pea 
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faavease into effect. 


SUNCE WINKS3: Which incereze2? 


VES WLENSSS: whe approwimctaly tuo mills, Your Honor, 


Mer. Baxtela? 


— = 


yich the A&P Comeary at this time 
Y reeall him being haed beyte for 
Conmzany. 


* ° 
= Pere eee Oe oe ee, 
Ha wes cna Sipser. o- 


> O Now, wher part did Me. Joseph Malone play in the necctia- 


~ tions when AG Ane 3 <2 s& for a prica ine 


| 


! 


A lir. Malena prararea the bickground data fer 


Sa 
La 


he alse penparced the addicienal information 


Peek eee ded fear race let ~ 4 4. ee = 
MELONS Cawcese CNS Mseeclng Boe 


Halone? 
tn whe: yegard, sir? 


fn regaxd to the nature vf the price 


A I an eure T consulted with Me. Malone with regsrd to the 


iavormvsion chat We. Maloae prepared, cha lobor incereace cose 
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ingoxmazion. I don't xcwember anything epecifie about the a 


1061 


cuusion chet I can recall. 

vese, When Borden had oviginally incurced these 
cout ineceases in the exca of lubor and centainer costs, did 
Boréen pass on these 70 nercazes in its pricing to other cus 
semors in the Chicago region? 
A Yes, sir. 


7 


'Q And ZT believe you ha: alrendy stated that in the spxing of 
in connection wits 
correct, 8ix? 

aA ZL wasn't 

KR, MAWHIRS: Wovld you rexead the question? 
(fre roourt.32 


THES WILTWESS s 


| 
! 


ow Gn % covrse of youe daalings with Mr. Schmidt did you 
informa ve. Schuie@te thet these st inereases had boen passed on 


£0 your oihesy custeomass? 


JUDG BIEMES: When you speak of che cost inere2ses 
naving t:een passed on to other custouere, what cost increas 
now a%aQ Vou 


Sno emomik Was, it tho tio mil cost increase or jus 


403 ; 16c2 


4 
SUE WINES chet was cha three-mill iacrease,' 


Your Eor’.or. 

JUGS RIMERS: And in '67 was there another cost 
jnueveagt. raced on to your other custoness in a laxger awount 
or an aédiciona 


Tite WILWESS:s In *! vecall, cur cost incexease 


When you spoke to ite. MiGs 6, around May, you cold 


nd showed him a cest incxease of approxirately 3-1/3 mi.1is 


THE WIENESS: Yee, Sir. 

JUVSN NTUNEG: And Lf i undexetand your testivony, 
ee Incweesa was pase on to your other customers 2 chet 

t 

form of an inceraars sic ¢ point to them. 
VE WIENESS s LOG na 
JURGE iW: New then, in March 1967 you once again 
agdc foe en inevense 11 is private label pur- 


Cee ed 


racented h 4£ £ read Commission 


t 
1 
} 
' 
} 
' 
‘ 


Uxhibiz LOL correctly, with a coast : nase cf 3-2/3 


| 
' 
Paneer ' ue : 
aopronimately, sf xotqaly one~chird of a mill larger than 
} 


‘ 
what yo. hed last spoken of, and they eercad to a two-mill | 


Rut what XY want to new know is with your 


oe 


ia you then in March 1°67 in view of the inoveat 


you thought vou had Snenrred ef appoximately an 


| 
| 
| 
i 


“bse 
| 
| 
| 
| 
} 
| 
I 


: 
| 
| 
| 
H 


ty 
i 
H 
| 
: 
| 
i 
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additior.al one-third of a mill, aid you at 
your price =o vour otia: custencrys alvo by that amount? 
At chat ocrticnlar time we did 
to our other: custducrs. 
JUDGS RIENES: J see. Very wall. 
by 2 “athlas: 
Q Aad there bren any other perce lucxcases to your other 
customers in the inteoxim pexiod between May of 1966 and March 
Of 1367 chai you can eccall? 
CURNIN: Way © have that question read? 
rand tha question.) 
QUDGE WINKS Thank you. 
HS WITNESS: 2X do not veeall any increases durin 


cn AL tain ie 


nave bean <--- 
Cojcctton, You: Honor. 
JUDGE MENGES: TL will. sustain chat..- 


-« 


Im, HAYHYAS: Nove Commission Exhinit LOLA and 


SUNG UXNKE: i: S20 uny objection? 
Ml. CURUIN: No sbticetion, Your Honor. 


ELT HD ig Te fs Your HOnor. 


ceceivad. 
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WLtNBwSS May GAssCKe 
" yocall this deeveznt here. 
py Mr. Mavchias 
Q That 1a 
XT don’ > vO xecolLicc 
rou cocali simile Cour Siished notices, Mz. Goes? 
Nonox, to the use or tho 
discount: notices." 
{ ysuld suggest, Myr. Methiss, thee you 


jug exackly wiat thig document con- 


“4, : 4% fog hoan xeccived tn evadence -~ and then purccue 


& 4 = o 
your quostioning. 
fenos, £ think that I will juss 
guzttion! ng. 
Very voll. 


By Mr. Nathzass 


Q Me, Gose, are you foaziiar vith the O'Hara vouces of tne 


Company? 


a 


iA Could vou aero dn ca whos asp2ct 3. tne 
to? 
this moment is were they within 
Chtaage imesvopulitan regen. 
Vos, Uicy wor@e 


2 uns you fuailiaxr wouh =n iaavend branch ef the Burden 


Core any wa 
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A I an aware of the Namend branch. | 


Seo ae ae RE RE 


Q What acea did <t nerve LE you know, sir 
A i‘ soxrvod what noun es the Calumet erea, certain portion:s 


Cad fat orincipaily was its distribution 


hand vou Comaicsicn Sxunibit : identifica- 


tion end I note a handucitiiona CoeCtan at vicht-hond 


correr Which appears to ha " 2 and asi AZ you can 


ee 


Se EE 


23 coocurens, cir 


MR. CORNIN:s ‘the vefaresnco thet you rer 


oe en eee ~ 


onant plcase, 


ome en ee 


yin? ¢ 


va 
Seated 
Tn . 


LTUIZES 2 leat xeadidect sccing this decumsnt. 


ee eR Ee ee 


A SO ES Ss Te I 


y appearca in tle mar right-hand corner, if 


Fou cay 


ia Goounant, lr, Mas 
| 
| 
| 
| 
| 
| 
| 
oe 
| 
| 
j 


- fe" 
a ee Ek ee EE PF 0 8 OA ES OD Om 


— 
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AFTERNOON SESSION 1:15 p.m. 


JUDGES UINKSS: Mr. Mathias? 

MR. MATHIAS : No more @irect, Your Honor. 

JUDGE HINKES: Mr. White? 

CROSS~-EXAMINATION 

By Mr. White: 
.@] Mr. Gore, did you have any internal considerations 
within Borden in which you participated shortly after the time 
that Bor@en started serving AGF with private label milk in the 
Chicago area as to offering private label at substantially 
the sue prices that you were selling to A&P to other 
custozers in the Chicago area? 
A Yes. 
Q And with whon aid you have those dinvesioas at Loxrden? 
A As I revall, they were diceussed wi ‘we Minkler and 
with people from our lecal Gepartment. 
8] From 
A Yes. 
Q And wh: 
can you tell vs? 
A he conciusions were chat we were told that we should 
rot usa this orica in the sclicitaticn of other acccunts 
because ous price to h&: 
Q Wow, did you, however, Giscuss with other custerers 


er patontial susteners in the Chicayjo acca the gossibility of 
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supply-.ng them with private label products? 
Yes, sir. 
Q With whom aid you have such a discussion, Mx. Gose? 
A X recall having discussions with the buyer of the Krogei 
Company in Chicago. 
Q And what was chat persen's name? 
A Tha persen's nano was Me. Axrthuc Blair. 
) In xelationship to the tine that Borden started 
delivesing private label to AcP, approximately when did this 
Y calle@ on Me. Blair just prior to our intreducstion of 
private label with Ace. I don't vecall the exact date, 
“Fust prior to at. 
and where Gi -his conversation take placa? 
At the Korcger hesdquerter office in North Laka. 
“Sccctch take, Illinois? 


In Chicago. 


And was chere ai ree sides you and Mr. Blair? 


Not to my sxecolicction. 
Brad would you please tell us note what was 
at that tine? 
MR. CURNIN: Your Honor, at this tine I would 
like iutexpose an objection in yecard to this convassation 
with Me. Blaix and the witaoss's testinony as to the 


conversations he had with Sorten persermnel oso0ut 


- Testimony of Orville Gose 1409 1182 


aR 
vYWR WITNESS: I do recall a dzcussion with 


2") xelation to the use of the price with Asy with xeygard to 


3 4 other custoners. 


4 JUUGE HINKES: Now, do you recall what you said 
LG 5 \l about it, if anything? Se 
6 : THR WITNESS: I don't recall specifically what 


‘t gatd, six. 


SUSGE HINKES: Co you recall what was said about | 


it by anyhcdy? 


we WITNESS: I inly recall the general conclusi 


to the uestion that was involved. 


By Mr. Cuxmin: 
Q What was the question, if I may, Your Honox? 
JUDGE KINEES: The question is whether he recalls 


what anyone at the meeting said about pricing » others at A&P's 


level. 


HR. CURNIN: No. The question that was involved. | 


He said ~-- 
THe WETNESS: That is the question that I am 


refarring to, what His Honor just said. 


JUDGE HINKES: Very well. 


Now, there was a conclusion you said reched. 
THE WETNESS: The conclusion reached was that 
this, the price with AsP, could not be used with other. 


& 
customers hecause the price with A&P was a competitive meeting 


we 


23 


a5 


e 


A) . . ° 
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o£ competition price. 
JUDGE WINKES: Wow, do you remember who made 


that conclusion? : 3 


: THE WETNESS: IX deo not know for certain. 

JUGS HINES : Axe you _— that you didn't? 

DHE WETNESS: =Z am.sure that I didn't. 

GUDGE HINKES: Thea pecsunzbly, if Tt understand 
your testimony, it was.cither Me. Minkler or the lawyer; is 
that correct? 
"3 WEY"ESS: Yes, sir. 
gue HINKES: Now, can you cell us which one 
o£ the two it was, if you remsuber? 

) TES WITNESS : XI cannot a fox certain, sir. 

JUDGE HINKES: But it is you testimony that one 
of the two cane to that conclusion? 

TIE WITNESS; That was the conclusion of the_ 
meeting, sir. : 

JUDGE HINKES : Made by cne of those two? 
Tit WETNESS: Yes. 
By Mr. Curnin: | 

Q Do you recall Mr. Minkler stating to you that: “if 
anybody should ask us about this price that we are charging to 
AgP, that is what we are going to tell them, it is a meeting 
competition price’? : 

A “E don't xecail that. 


KAR 
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ee 
We will wait and see. I am not going to rule 


= 


it out at this stage. 
You may continue. 
(The witness re-entered the Covw-:troom.) 
JUDGES HINKES: Theobject*.on has been ovexrrtlad,. 
You may continue, Mr. White. 
By Me. White 
Q Mr. Gose, just before you were excused, while Coursel 
took up cextaindijections before the dudge, I nad askedyou 
to tell us tha substance of your conversation with ms. Blair 
at Kroger that you had just xweferred to. 
Will you please ae 
Laformned Mr. Elaizs that in the near 
a private Jabal product for cne 
OF our TaAJOR custoners. 
IY also r cuneed: the epportualiy ta, in tha near 
prevent a privata lahel progxam to hin, 
Q What, if anything, did Mr. Bleis: say? 
A As I recali., My. Bleix was appreciative of the 
information If eave hin and indicated af: that first time that 


visited hin that it was something that could be ('scussed at 


ER. CURWIN: Your Honor, may we have the date of 


this conversation, the apprxlmete theo? 


TS (WSN AGE: L could wot give you the eicact dats 


. 
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but it was priar to ouc actually putting A&P'’s private label 
out on the street, 


By Mr. White: 


. 


{In cther words, assuming that that cccurred on Or 


eee 


~ 


b 


piles se s * GJ e 
acount. November 1, 1965, this conversation with Me. Blair was 


Shortly prior to that? 

A Yes. 

Q ALL right. 
New, did yeu nea Mr. Blair &gain? 
hater. { don": know the exact date. 


World it have keen in December of '65 ox January of 


LT aa suve 2t was in January, in early ‘66, 
second conforenca with Mir. Blair, wasthere 

anvonea prece 2sides you aud Mr. Blair? 
A No one to uy recollection. 
Q 4na where Cid this second eontercnca take place? 
A Mt the Keoger office in North Lake , Tilinois, 
Q 132 teli us the soba one. of that 
convergation? 


A The substance of that convorsation, 


Ny 
that at that time thay haa absolutely no interest in 4 private 
label Mweger silk pecgrom in Chicago. 


0 Now many stovag approxduotely dit Reayse hive at that 


tine in Chicago? 
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Avproximately 60-some. 

Now, was there any discussion at that tine about tae 
gale of Bordon brand pxrcducts to Kroger for the Chiczgy steres 
A Yes, X discussed the resibility of presenting a Boxden 
presven to Mr. Ohair and ev ekeovlediged that I could do so. 
Q Who jas supplying Rroger for its 
milk and mili, pre@ucts at that time? 


whe Fownen Dairy Company. 


How, dja yon subscsqvently submit a proposal to tir. 


a about hew leng after this early January '66 meeting 
is have taken place? 
¥ do not know the exact date but I would say in the 


halt Of 1S66. 


% 
rf 


ardan you tell me epproximetely the gica level at 
hat you mucted on the Borden Label? 
G£ the Borden label? 
MR. WHET: Gn the Borden Jabel, ae, BAX. 


THEWLTNESS: IL do not recall the actual list 


pricas in effect that time, but our disceunt, our top :cekate 


at that tine wag 30 percent and as I rocali this prepegsal was 


slightly batter than what cur discount: was in existeuce keca 


t do rerember Me. xacognition to the 


vyoluna, tha affect of Volume, what would 
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reflected in obtaining this business. 
.By Ur. White: 
Q How, after you made this proposal to Mr. Blair, «hat, 
if anything, did hs say in response to it? 

MR. CURNIN: May I have shat question sead?> 

(The veporterx read from her notes as requested.) 

MR. CURNIN: Not to interxupt Mr. White's 
examination, may wa note a continuing objecticn to these 
conversations? — 


JGDES HINRES: Very wall. Your cbjection is 


WaltR: Would you like the ouestion red 


+ 35 
Mesias 


WETNESS: I thought I answered it but -- 
WITS: No, you didn't. 


~~ but if there is cne pending, 


notes as requested.) 
“JUDGES HINRESs That is the propocal on the 
Borden Jabal; is that correct, Mr. White? 
ik, WHITE: Yes, sir. 
TAS WITNESS: At my next meeting with Mr. Blair 
Mr. Blair indicated that the quote that we muda Was cver 


$109,000 exuessive of thei present vost for milk products. 
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By Mr. White: 

Now, when you say "over $100,000", did Mr. Blaiz 
explain that? Was that on an annuallizsod basis or did ha 
simply cay that? 

That was based on taking our price quot:ation es 
against their current volume levels as compared to the sure 
volume levels with the price that they were currently paying. 
Q Ana this conversation where he told you this, was it 
shortly after you hed made the sebmission of the Borden 


propesal on the Poxden label to him? 


A Ves, ( remenber that he got back to me quite soon after 
’ 

T had submitted che proposal to him. 

Q XY think we heave covered this but £ tant to make sure. 
Going back to your meeting with Mx. Blair in January, 

ee " ; be , 
Go £ correctly undaxrstand that at trat meoting e tohd vou 
that Kroger was not interested in a private label for its 


hicago stores? 


© 18 correct. 


A 
0 Mr. Gose, I hand you a document which has been 


RBXL-A through 1-T fox identification. 
(The docuvent cefermcd to as VSKI-A through 1-7 was 
marked 
By Me. Whites 
Q Can you tell ac what thet dsctment 23, six? 


Your Ronoc, © nondar Lf Coinoiaine 
tf . 


1615 
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Counsel could be given the oportunity to read the @ocwmnent 
che first we nve seen it, prior to any question 
JUDGE HINERS: Very well. 
Just hold yours question, if you will, Mr. Waite. 
MR. MATHIAS: Your Honor, we have had a chance 
to read it now. 
JUDGE HENKES: You may procecd. 
Sy Mec. White: 
What is this éccument? 
This isa price proposal or a proposal for a private 


program to Mr. A. L. Shough foc their Chicago unit 


A. LB. Shovgh? 
Shough was a gentleman who headed wo the Dairy 
Department for the Kreger Company at the corpoxate of fica or 
at the headquarter office in Cincinnati. 
Q And was this proposal tranmuitted to Kr. Shouga? 
A Yes, it was. 
offer RANX1-A through i-s, Your 


Honor. 


JUOSE UNIS Is thexe any cbjectioan? 


MATHIAS No objection. 
Continuing abjection for Asp, 
Yours Horner. 


Vexy well. ‘The objection ix 
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overruled and this document is received in evidence. 

(fhe docuxeant hesetotene marked RBX1<A through IZ 
for identification was received into evtaonse.} 


By Mr. Whites: 


Gese, was the offer covered by RBX1 accapted hy 


Lt wi 
Lt ony not. RBK2A 
My. Goze, SD vhat tas bean marked RBS2-A 
through 2-N. 
(Thedocument refer: : £3, through 2-N was 
jdentification.) 
MAVHTAS: Again, 2 we have a chance eo 
uestions are asked? 
Very well. 
We have read it now, sir. 
By Me. White: 
Q Mr. Cose, what is RBK2? 
A This is a oroposal to Mr. Shough for pray jate label mi 
pregran in Chicago. 
Por the Kroyjor stores? 
For tha frogexr Chicago unit. ; 
Q Now, was thae proposal tiransmitte2d to Reoyger o« stortly 


aftex the date that the document bears, to the best of ycur 


MANGAS: Your Hone, could T have tha conababen 


« 


EER 
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eeR 
A Yos. 


Ard was thaza anyone present at that conversation 
than yourselé and Mr. Groner? 
9 my sesollecti.on. 
ubstancvs .of that Communion 
at our propesal was not sufficientl 
cti.ve for hitv co make a chance in his milk pr Products . 
Ang who was supplying the Groxes stores at that tine? 
os 
To my recollection, i: was the Gean Nilk Products that 
were in the stere. 
I take it that Bocden did not secure the business of th 
Suvarnarkets based oa this prore 381? 


We did net 


ER. With: ££ offer at <h 23 TBx4-A cheough J, 


xour Honor. 


UR. CULazit : NY ac td Your Fonor. 


for the handwriting apreering on Subpaxt HB. 
Jy ay Fs 


GORGE HEY ; 2 Rearordant GBozden’s, 
4 in evidence. 


SEMMUNK (Whe @osuxent heretefora macked SEX4-A threugh 4-0 


For i@cnt:.ticetion vas received ince evidence.) 


By Mx. thitas 


* 


2 Mr. Gesa, T hand you a dsswient which hac been trvrkad 


thrvongh W for idenkitiestien and ack you first to turn 


to SGublpart Ub. 
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ould have been a high-volume item? 


This 


Yes, sir. 


TIA e 


JUDGE AINKES: Would you like to have @ ‘recess 


at this tine? 


MR. WHITES: Could we? 
- We wlll take a tinort 


TIT LE 


JUVE ATNK 


~ 


xec2ss was held. 


iXE 
have shown you this 


MR. WAlge:s F Cose, f 
five proposals submitted by Borden which you have 


Be ae 
that: were 


Are chose 
od Novenhber 1, 1965 to the time you Left 


made during the pert 


the employ of Bovdean? 


UR.UADIAS: Your Hoaor, I think that q 


rather vague. 
fin what way? 


Your Fenor, sales 3clicitaci 


Guate undercs solicitation". 


ephease the question, 


will help 


you have 


ee 4 ee RE en 
ee AT NN $m A ST 
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Gose, during the period November 1, 1965 until you lcit 


eagloy of Fordon near the end of 1963, did you al your sales 


Btr2€E colielt other wholesale customers in the Chicago atea 


to eall then milk evd milk 
A Yes, sir. 


Ware you doing this constantly? You and yeur sta: 

Yes; oux sate 2Vaple were conzetancly doing this. 

Mr. Gose, I show you what hes keen xecoived in av.idence 
og Commiresion Exhivi¢c 138. 


niy'5 


spcet to the 1sicage axcxopolitan zegion to 
mone relates, rovden also alleowing a 
evntval bLLing discarunt? 
A 
ei how such vas that? 
‘hie percent. 
And shat contanred of subgcauskt 


anaaxy 1, 1996? 


es Chiczco sotsvas, ox 
you evex dicenas with any 


Rap wousd on inteenlkd t 
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Novenber, December 1965? 
A I ao not. 

LY beliava you testified, Mr. Cos3, that it was during 

nat you sulmitced a quota on private 
Label. milk to Kroger, a1 enfically a Mr. FEeir. 
A Yes, six. 
Q Io may haya misspoke myself, t Os Let me stats: 
was that proposal made on brand label, Rorden h: 
not on private label? 
A I am voxy sorry. Would you raneat the question? 
testimeny that i¢ wee somo cine Guxing the 

fixst ha d that you eutatited & quote on the rorden 
brand | 4c. Dlaic at Krogax? 
A 


r@) ana the price you quoted, wos that botcer than tha 
4 § ta 


prices that ALS was paying fox Borden hirand Label milk ac that 


time? 
A 


is your best sacoliection? 


Te could have bezna. 


WR. MaSHraAs: Your Nonor, ( believe that unswar 


Gpcculative and I think it should be stricken. 


JUDGE RINTMS: You ara saving it could have baa 


e20nid not huwe been? CU O21? 
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miy, Your Nonor. 
JUDGE HILKES: XL will strike the previous argwor 
witness. 
Curnins 
Did you have any diccuasions with anyone within the 
Borden Company about the quote that wa3 to be submitted to 
Kreger on Bowden brand label prio to your submitting it to 


Kroger during the ficsct 


A 
You Gidn' propare the quote? i: was Mr. Malone wk.o 
prepared the niumbexss, worked ap the caleulctions? 


A Yes. 


Q Do yeu Yxersuher Aisenussing with lx. Malone t 


that tho price that was being offare his: time 


lebel milk? 


£ don's vecall a: 


that aesticon. 


Do veu have teday a ceneral vecollcction that the rrice 
~~ ~ i 


In fect was better than AS? was paying? 


MR. MARHIAS: Your Eonor, I cbhject. The titiress 


HR, COMMEN:s TE Gen'’t balievea that is nis 


testimony, Yous Honsr and 2 believe f have a right to vra'ls? 
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JUDGE HINKES: Let's have the witaess’ ast 

ansver read. 
(The xepoxter read fron her notes as requestadl.) 

MR. CURNIN: Although he may not recall a 
specific discussion, Your Nonor, he mary nevertheless have a 
fenecal recollection on the subject and that is what “= ar 
asking him abouc now. 

CONCH RATTRES s Iwill atilew it. 


. You may ansver. 


TYR WI8KSS: As I recall, Mr. Malone gave 


recognition to the additional volume chat would be obtained 


if we sicreito secuxe the Kroger business end I do recall that 


recoonition was given to that in the proposal that was 


prepared for Kreger. 


And by Going so he developed a hetter price for Kreoge 
on Borden brand lerel the. &P was then paying? 


A _ Ves, sir. 
aq sir, that Me. Blair informed you trat 
in words of setotence he wasn't going to accept your prosesal 
becance it was $106,000 in excess of what they were tren 
Laced milk 
rocadl anything other 


cveryontly paviage 


Move then hea was currently paying to who? 
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L don’c sxecall that he said. 


A 
Q Do you know what dairy was supplying Kroger during the 


first halz of 1966? 
A fo my recollection it was « Bowinan Daisy Company. 
of $120,000, was that an annual 
Was or an onnualized basis. 
Did you offex to xeduse your pr = that you hed quoted 

to Exoqer when Mr. Sla 

rot vevall ever aoing anything like 

daring this period, 1965, the 


eontack with aepencentatives OL % AP Cempary? 


result of your convercatder with Mr. Blai, did 
to anyone at ASP at Taasi jazd £0 Vas 
PYUBOSLCOS CNG he price you vere cnaxrygiag 

net compotitiva and chat thoveforea you would vediice the 


price Deang charged A&P on brand label milk? 


prcspesa 
“rogae Cowpany which you, 
acm2zeces by Krogere 
ro s PD 
Bhat date did he nention? 


MR. Cun suly 


UR. WiXies wove 


i 
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THE WITNESS: If it is purmissible, Your Hoaor. 

MR. CURNIN: If, during the course of ry 
questioning, Hr. Gose, you wish tomfer to any document ‘shat 
hac been marked in evidences, please let: me know. 


Could you restate your question, 
y y 


MR. CURRIN: Will you xead the question baukx, 


(The reporter read from har notes as requested.) 
Curains 
Is thet correct, Nr. Case? 
That is correct, 
Did vou he 
told you the reasons why they ware net aecepting this preposal 


of Suly 29, 1963? 


A VAGcKa was a diecucsion and as % vrecall Mr. Shough 


| 
| 
| 
| 
| 


inéicated that easctaim procucts because oF 
i 


ad . 


Q ira CACSE Products hoxegeni2ed wilk products? Or the 


byprecdicts? 


A rencmbdver then speaifieally but they were wary 


definite tha bt upreducts NOteTOry. 


Q Vas hi AYE to you in words of substaace then that: 


his knowle Gl th 
milk production bus at Jooked uwoveasonably high to hin, 
your peice is all print on the homouraisad milk but it is tea ht 


: 


wh 
“ 
tne hyoradcorts? : 
t 
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Would that be a hypothetical questio 


faccual question that you cen 
ANSWEY e 
Vould you repeat the euestion, please? 
(the reporters raad from hor notes as xequested.)} 


It coulis 


And what --- 
TULCR HERES : x a Forney i could 3e 


AseuNe? 


Krousy wosraying to you? 


A 


ware unrealistically high. 


Q 


any objections to 


oes 


the price fox homeyentced milk? 
‘Tete WATSS Fe Ggid not at that time. 
Sy Mo. Curnin: 
But he caised objections to the price you wte qwstag 
on the byrexroducts becaus 


his cpiation they were wiveasonabl) 


icy were oo high. 
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And was Kroger buying supplied by Dean at this time? 


A Yes, thay: were. 
Q To the best of your knowledge, Mr. Gose, wasthe price 


that: is quoted in R&X) for private label, was that price 
comparable to what A&P was paying for privata label at this 


tine in July of 19693? 
A I would say it was .comparable. 
Q Now, after your discussion with thefroger reoxesentative 


ws 


and some menths thereaftor, you submitted to then a second 


proposal dated October 24, 1968, which has heen marked here as 


RBX2~A, which I now Showyoue 


pad Borden in chat quote improve the price on 


fivate label mill: and byprotucts Exo that which apseared 


. 


~~ 


in RSX on the byprodects in 1 of Kroger's statement to 


you that they ware too high? 


Let ma give you two cxernles, Mr. Lose, 


ana this 
might speed things up for us. 
I dixect your attention to RSkK1, page ¢, aad tire 


2 ounces, ard 


time I divmect your attention to RBX2, pace E 


L am not with vou, ei. 


Mis. Gosa, «as you lock at these exhibits, it 


whieh f dixeceud you to, and R38K2, page J, 


' 
i 
¢ 
| 
“= | 
Go you have these pocas, six? 
: : é 
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b 


One is five-day and one is six-day. 


would not be totally 


comparable; is 
A Lt would be yoxy difficul: cto compare the 
boveure of that reason. 
Q Was 2 your undorstanding ia sulting to Kévager 
to lever the price om the bynredycts so as to overcome tha 
ebjection thet they had ze" 3d at the time subi eg RSKL 
back in Jaly? 
a 
Q X note that Pox2, whieh is the cetober 
Keoger, affords vhen two oxdcing echetules oz 
én Gpcion. 
pick-uys, which Z 
Woeodstook, 
ventional Grop 
to the storec: is thet uot so? 
A That is true. 
Q Was REP offered a similar option at thie tive in ostobed 
o£ 1966? 
tn ether vords, wo they cowld heave a 


tp ONG Hessd on Grorped shipment, o¢ AL they so 


tracy wesa not. 
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Q And had they been, wovld thore have been a substantial 
saving in tho cost, at least in the wholesale price? 

Do you understand that cuestion, Mr. Gose? 

XY am not sure that I understand it. 

Lo withdraw it. 

The £igures are in the exhibit. 

DIA Borden undextake @ cost stucy at the tiine and 
prior to its sukaissicn of REX2 to Kioser, to your knowledge? 
A XY cennot ansverthat grestion. 

Q fs it thac you Gon't know, sir, or you don't now 
zecall? 

XK doa't xecall. 

fo then you don't know whether or not the price thet 

offered toa Keoger in £act enccnpasses all the cost sevinga 
that way have been available to a custouer such as Rroger 


at this time? 


answer that. 


A 
Q ; ix testimony, He. Gose, that you were unsrecessfi 


in selling private label te Kreger even with the quote which 
you gave them in Cetoker of '69, R3XK2? 
A That is correct. ‘Yo my knowledge, the buginess was 
not secuwced. 
0 Do you. know why? 

x dso not knew why. 


A 
Q Pad oid Waite How Pewtey reject the private la'ssl 


ea 
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430 . 
proposal which you culbweitted to thea in March of '68, which 


provoral has beau marked as REX3? 


A Yes, they did. | 


whe be - 


And the price that was offarcd to White Hon Pantry for 
half-gqailion, war that concarable to <hea 
en that 

Z don't recall. 

Why did thay reteek yeor proposal 

JUDGE EEWNES: If you know. 
By Mc. Curnines 
Q Tf you know, 
A Z do not know. 
QQ Did onyoue seport to you ~~ Mr. Diechaer or enya: 
in the Borden oxyganigation 
benauce it was 5 high or th NLue Han Panty 
Savings cormitted suitching to private Label? 
HR. VEGI Nos Yow? Hores, wWelen aqucce 
asking che witrens? 
ER. CURA: = y ask Shea one at 
Honore 
Oy thr. Cacnins 
Were you iniozned by Mr. Distkiuar or any other 


cea ited 


aatacive of the Moxisn Compagy thas White Han Pantry 


Uuittes Gncsew ie Os ee 


1) seceih. 
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Q You don't recall being infonred of the reason why they 
rejected the offex? 

That is coxxect. 

Ana the Borden Corpany was unsuccessful in its pri-vace 
lahel quote to Gromer Pi ds, whic has been identified 
as R23X4; is that not so? 

A That is coxrxect, sir. 

Q Did they actually tell you why “hey rejected this 
proposal? 

A Yes, 30>. 

Q What did they tell you? 

A Tha Bp: 2S Wt Ticieatly attractive te werrant 
making a changce 

Q id ta your krowletige was the pice quoted to Groues 
on halt lon oxivate Lebel conmpaxable to what A&P wes paying 
ace chin 


LT cour? nat ainsvery that. 


Was Dean supplying Croner ut this tine? 


Dean nveauct was in the Gromer steres at that tira. 
Ana how weny stores did Mr. Grener have? 
As f= recall, 
you subnithes a 
sle and that pxrepacel has been 


PONS ond 42 ee 2 g CD otien Gi tetateltdss Sad 


ose) “wis propocal was aceapta by 
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Was the price quoted on private 


whieh A&P wes paying at: 


JUDGE Private 


THELESS s 


Tt. CURN Private le 


fcr 
Motes & 


ag WER ak 
couparcole. 


VUNGE BAINES ¢ 


that youu quoting your pxica tc 


HR, CURRIN: No, Your 


TUR WLPass s 


WOR? e 


Ek. CUMIN: Hay we gy: 


lonox? 


oN 


nike 


Pron GA 
= 


nak ox on the 


ENTLAONGS , 
x 


trouble 


YT would si 


24003 


conpareb}, 


cinte lab 21? 


‘bal ° 


- <i 


iv tna 


103 ° 


Xt was on pravata 


ie Fae Soe 


source 


reeord, 


Tt is aut 


gvess, then, I dice’ 
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imo, sir. 
JORGE HINKES: The White Hen proposal, around 
Maxch of 1968? 
THE WKTUESS: IT believe so. 
JUSCE HINKES: And the Kroger proposal in July and 
Cctober of 1968? 
TUL WEENSSS: The Kroger, sir? 
ves. 
Yes, sir. 
JUDGs HINKES: New, the eeiuue proposals were on 
at chat time; ls that right? 
THE WITNESS: Yes, six. 
JUDGE HINKES : What “Was tha proposal that you 
talked with them about in 1965 before the AGP deal went 
through? | 


L believe you testified that you syoke to Mr. 


Bleir and that was about private label, was it not? 


‘we 


{IR WITNESS: As I recall. 
JUDGE HINKES: Telling him of your intentions to 
with theprivate label Lusiness? 
TH! WITNESS: Yes, pir. 
JUDGR EINKES: And if I am correct you testified 
that Mx. Blair said, "not now; mayba later," or words to that 
effect? 


(IIS WLENESS: Yes, sire 
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bone 


JUCGE HINKE ou appxcoached him then later and 
L£ wy nocwes again aco corvect 1% was in early 1965? 
C2E ULGNESS: OS, ir. 
JUOGS HINKRS: Bnd atc that cima you gain broached 
hin on the subject of private labal wil; is that correct? 
TRS WiTHESS s 
SuULCGY HINKSAS ad once again he seid he_wasna'¢ 
interested? 
ems WITNESS: That is correct, six. 
JOLGS HLWKES: Now, then, after that you proposed 
a prica on Borden Label wilk; is thot corxect? 
THE SITUESE what ic corract, sir. 


SUDGS HINKES: How much after that? Yhat is, 


‘Se 


how much after yous aarly 1966 suggestion of private lahel? 
1ortly chereaftar, six, to my 
recollection. 


SUCGS HINKES: A nattex of months or weeks you 


THE VWIYNESS: I would be f{uclined to think a 


matter of weoks. 


~« 


salina JUDGE HINKES: And thls vxoposal was on a price 


to Kroger for Borden label milk that wonid have a better than 


1 30 percont rebate from list? 
THE WLINESS: Yes, sir. 


JUDCS UINKES: And how did that compare, If you kno 


Testimony of Orville Gose 1435 1194 


with the AtP Borden label milk price? 

THE WEENESSs XY don't recall, sir. 

JURGE HINKES: You don't know whether that better 
than 30 pexeunt rébate was lower or higher than A&P was paying 
for Borden label milk; is that what you are saying? 

“THE WEUNESS : t ton know for certain. It is 
poesibie that it could have. 

JUDGE HINKES: Covld heve bean either lower or 
nigker? - | 

Tis WISNESS : could have been lower. 

JUDGZ HiNKRS: It could have been lewar than 
A&P's price? 

igs 24 WITNESS + Yes, mes 

SUSE EINRES: Nevertheless, Kroger cuxned it 
down; ig that it? 

TEE WATNESSs That 1g correct, sir. 

_ JUDGE HINKES: And it wag then thet they said 
that. therice is $100,000 tao high or eomathing to that effect? 
‘ THE WIENESS: Yes, over $100,000. 

JUDSR HINKES: IS there anything else, gontlemen? 

ZE not, chank you, Mr. Gose. You may step down. 
You are excused. 

(Witness excused.) 
MR. MATHIAS: May We go o£f the record, Your 


Honor? 


Kalchbrenner ‘ 
; 9205 
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be ee a westi- 


ath Td 


ihiak chat 


ong otuer things. 


Would you restate the cucs tion? 


Scones 
“Rowmary 
<x @i@ Bowan Celiver milk to scores 


rake ard Porter Covaty eree in L967 


} a. 


Six davs. 
~e @elivered fewer days oer week to 


Would cne branch have 


CURNIN: I object. 


On wnat grounds? 


<eeAhe te 
STONE: 


witness, "Covld he have done this?” 


chev could have done a lot of things. 


QuDCE NINKAS: Tf will sustaia the 9 .~ct1on. 
ae if you can make’ it more specific 


1ere any reascn why you sould not have delivered 


Is 43 
tex days pec week in 1965? 


bd . 
oe 


oa 


~ 


HA oo og 


oars’ @8@ 8 & @ BS 


Q 


Testimony of Richard L. Kristoff 
hea 1437 ‘227¢ 
§ aya 


A We'd sead out an omployeca with a List to check the 


aifferent supor markets in the area for the iteons that 


wa wera interested ine 


Q And did these items usually include milk and dairy 


products, sir? 


A Yes. 


Q And why aid you compare your prices, sir? 


i A Wo wanted to ba competitive. 


Q During this tima period, can you socall the A & P 


stor : in Hammond ever leading off on a prica roduction 
on milk? 


—. 


In your opinion, basad on your exporiones, did your 


Hammond store compatoa with the A & P stores in the Hammend: 


in the Hammond area? 


A Yes, I would say B96 


Q And what is the basis for your opinion, sir? 


Xx I would say by customer commonts to us, and just 


being in tho gaographic area, people are -- would shop 


in our store or their storase 


Q 


el 
i* 
Were your stores in the <r was your store in Hammond 


and tho stores of A & P of comparable sise? 


vA Noo - ae 


Q Which would ba bigger? 


A. Ours wore bigger. 
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227i 


Wore the A & P stores of supor market size? 
HR. CURNIN: Objaction, your Honor. 
JUDGR HINKES: What ground? 


MR. CURUIN: On the grounds I think tho question | 


is unclear. What is super market size? 


JUDGE NINKES: Woll, wa'll seo if the witness 


can answox that and what his understanding of. it <= 
"HS WLENESS: What was the question again? 
By Mr. Mathias: 


Q I asked if tha A GP stores wara of super market 


ae 
A T would say they wore, yese 


Q What would you undorstand by “super market size*? 


What sizo would that connote to you, sir? 


A I would say a store size of in excess of 6 -- 6,000 


squaro fact On Upe 


Q Now, sir, did tha A & P stores hava parking facilitie 


in connection with cach of thon? 


A Yase 


Q And did tho A G&G P stores carry comparable stock to 


that carcied in your store? 
A Yese 


Q Now, sir, in ths conduct of youc business, how 


{mportant is puxchasa price to your company with relation jam 


to your ability to compete? 


coon 27 @& & oO  & 
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MRe CURNINs Objoction, your Monor, untens to? 
, : : ‘ 


Limited to dairy products. 


JUDG HINKSS: Would thoro be any reason for 


departing from the spccifie area of dairy products? 


MR. MATHIAS: Yas, your Honor. I believe that 


it is important to perusa at least superficially the 


aroa of competition on tho broad ratail grocory line. 


tnis has bean an area of concorn by the Commission and the 


| courts in prior eases of like and almost identical import, 
| and we do not intend to go iato those with any great 


| degrea of dapth, but I do beliove that iz's important to 


explora the natura of conpotition in the rotail grocery 


lj} industry. This is tho basis on which these people 


competed. 


I 
2 
4) 


12 


3 


a ‘ 9478 
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JUDGE HINKRS: I will allow it to a limitod ox- 


tont, but I do think, though, wa ought to get into the 


, 


Specifics as quickly as possible. ~. * ae 


. 
ie 
he 
° 


MR. MATHIAS: Your ‘lonor, most of my~ questions 


will be directed as specifically as possible in milk and 


dairy products. 


Do you recall the question now, Mr. Kristoff, or 


would you like it read by tha Reporter?» 


THE WLTNESS: Would you read it back, please.- 


{Question read.) 


THE WITNESS: I -- I would say that the purchase 


prica will affect your gross profit and your net profit, 


a 
and thereby offer you a profit margin comfortable to compete 


Si.jjand do whatever you wish to the gross -- or the profits. 


16 
47 


20 in 


22,\\, 


call 


By Mr. Mathiass:: ° 
Q : Does it also affect your retail price on a product? 


A Definitely. 


Do you consider discounts or rebates of one or two 


Yos, sir. 
And why is that, sir? 


Well, again I would say it affects your gross profit, 


and ultimately your nat profit. as 


o® 


Are discounts and robates on milk and dairy products 


important to your oparation? 
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Yese - i = 
And why is that, sir? 


Ne it xepresents a measure, Or a part of our 
4\jtotal sales. 

\- Milk and dairy products are a substantial part of your; | 

total sales? 


A Yes -- not substantial, but a part of it, f would say 


in the vicinity of four or five percent. 


Q And just how important is milk to your operations? 


A Well, it's an item that is purchased daily by most 


families. Everyone drinks milk, and it's a perishable item i | 


that cannot stand, or cannet keep too long in the refrigera- 

‘ 

tor at home, so we buy it fresh every day so the customer 
jican*t keep it too long, so they are in almost every day 


for milk, or at least two or three times a week for milk. 


Q And does this draw -- when thay come in to purchase 


milk, do they purchase other products? 


\ : 
IQA Right. They purchase other items, right. It's a tull 
19 | service. 


23 iQ In xolation to your other, the other preducts carried 


~ 


in your store, is milk a high volume item? 


a. Yes, it is. I would say it’s of a single item, yes. 


Q Wall, are the consumers generally familiar with the 


milk prices in the various stores? 


MR. CURNIN: Objaction, your Honor. 


% 
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1442 s0Pe NXE! We wed first have to find out - 


’ 


a |jwhether there is any basis for this witness knowing that. 
3 MR. MATHIAS: Your Honor, I believe that the 
Aijwitness has already. stated that the consumer shops fre- 


Siquently for milk, and that the consumer has asked concerninde 


prices. I was just getting down now to the question of 


o 


on milk. 


3 
& 
7 }|whether or not they were peculiarly conscious of prices 
3) 
8 


’ MR. CuRNzN: The witness is being asked, your 

19 jisonor, to report on the state of mind of consumers. 
JUDGE HINKES: The witness has stated that he 
talked to his customers generally, and I thin that the 
witness should be asked at this point whether his conversa~f 
tions with the witness concern -~ with the customers con 


cerned the area in which you are interested now, Mr. 


Mathias. i y : 


— acs "arse aeons Sree MA RS a as od ho 


MR. MATHIAS: All right. 


By Mr. Mathiass 


Q Have you ever had conversations with customers con- 
‘Ce milk prices, sir? 


A I don't recall particularly a conversation on milk. 


1Q In your opinion, what affect would it have on your 
business if you sold milk at a price higher than that 


charged by the corporate chains in your market area? 


HR. CURNIN: Your Honor, may we have -~ 


mane we 
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JUDGE. HINKES: Mr. Schaefer? 


ie MR..SCHAEBFER: Well, may I say that the, that 
4iithe question as to corporate chains contains no reference 


§ilto anything that is identifiable in the area -- in the 


Silxecord. . 
| The area is not defined. This is the kind of 


8itgeneral conclusory question that I have been trying to 


ee 


9 avoid: objecting to, but it seems to me that the questions 


Wihave to be related to specifics, and to this witness’ 


Ml |jsnecific knowledge, and have no appropriate foundation, 
12 MR. CURNIN: It also appears to be a hypothetical 


3 iiquestion, your Honor. 


8 " NE 
ee Ra NE OF I PP 


s 


14 MR. MATHIAS: Your Honors I mean, this is a 


15 libusiness man. 


16 _ He is -- he certainly would have an opinion as to 
37 ji the affect ef a selling price on a major item in a store. 
iit believe it's appropriate to ask him this question, and 
Wir have statea “your market,” -~- the market wae have been ! 
ra discussing is the Hammond market, the Hammond area, so that 


al t believe -- 
onl) 


23 
24 
25 


JUDGE HINKES: And what corporate chains are you 


speaking of? 


- 


MR. MATHIAS: Well, let's go back one step. 


iSY Mr. Mathias: 


* 


2277 : 
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Q Nx. Kristoff, what corporate chains, othor than A and 


$2 


P are located in the Hammond area? 
A Wa have National Tea, Kroger, Jewel. 


Q Now, i£ you sold your milk at a price higher than any 


nacowe: es oon reumee agen me 


of these four corporate chains -- that is, A and P, National 


C2 


Tea, Jewel ox Kroger -- in your opinion what affect would 


this have on your business? 


MR. CURNIN: Objection, your Honor. 


wow & 


t JUDGE NINKES: I will overrule the objection. I 
ty ||think this witness ought to be in a position to answer that.. 
11 MR. SCHAEFER: Can we identify the product, your ,, 


12 | Monor? | 


MR. MATHIAS: ‘I have said milk. 

JUDGE HINKES: Can you arswer? 

THE WITNESS: I would say it would definitely 
hurt our business if it were priced too high. 
By Mr. Mathias: 
Q : Mr. Kristoff, ara you familiar with the term "leader® ™ 
as used in grocery merchandising? 
A Yes. 


Q And what does this mean, sir? 


A I think all food stores -- we use leaders ourselves -- 


it’s an item that you may select a price very competitive 


~ 


or very low, to draw customers in. 


Q Now, is milk sometimes used as a leader in the Hammond 
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A I don't think it has been, no~- 
Q By any, any stores? 
A There ara some storos that have -- small supermarkets 


or superettes, or convenience storas have used it. 


Q But you have not used it as a leader? 


1 
2 
3 
4 
5 
G 
7 


A Noe 


+ Mame 


Q To your knowledge have any of the corporate chains 


3 
9| 


used it as a leadex? 


IOWA I don't think so. 


Q Sir, if you were able to purchase milk at a lower cost 


than your competition, what competitive benefits, if any, 


would this give te you? 


MR. CURNIN: Objaction, your Honor; hypothetical. 
i 
JUDGE HINKES: Overruled. If will allow this 


witness to answere 


MR. CURNIN: May I have the question, your Honor? 


Yese 


JUDGE HINKES: 
Would you read it back, pleasa. 
(Question read.) 


THE WITNESS: I% would offer a higher gross profi 


to us, which would, wa would have more comfortable gross 
profit-net profit, and the money could be used, either 
kept in reserve or used to ba more competitive, increase 


advertising or something. —— 
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XQ “Mr. Kristoff, are you Familiar with the dairy purchas- 
{ng practices of your Nammond store during tha period 1966 
through 1970? ( 

._ Yese 


Q From whom did you purchase milk and dairy products 
| a 
during this period? 


A The Borden Company and Mcadowmoor Dairy. 


Q 


Now, in connection with the purchases from the Borden 
Company, how wera you billed, sir? 


A Roceived a weekly summary billing, and a monthly total 


billing fer four to five weeks. 

Q Now, were you -- did you raccive a, the pill from the 
driver, ‘or was this a mattor of central billing fron 
Bordons? é 


A Central billing to our office. 


Q 


Now, did you receive rebates or discounts off of the 
8 


»'linvoice price from the Borden Company? 
A Received a check. 
And vhat did this check reprosent, sir? 


Apnroximately seven porcent ef the purchases. 


Q 
A 
Q 


In other words, this was a rebate based upon a per 


contage of your total purchases? 
A Right. 


Q And how often voxre thase rebates paid, six? 


rebates ba paid? 


Q 
a 


Q 
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Once a month. d : 


} 


And when would the rebate for a particular month be 


An@ for what time poriod, if you know, would these 


Would they be paid for a straight — 


=e month, or would it be a -- 


| A four or five week period, because they were weekly 
billings. 


Now, did you also purchase ice cream from Borden? 


No. 


Now, in addition to rebates based on a percentage of 


your sales volume, as noted, did you receive any other 


i 3 
payments or financial aid from Borden? 


A 
Q 
A 


Q 


No. 


pid you receive any loans through them? 


No. 


pid you receive any interest subsidies from Borden on 


loans that you made with others? 
‘ . 


A 
Q 


A 


Q 


Noe 


Did you obtain any equipment from the Borden Company? 
Nee 


Now, were there any payments of any nature other than 


theso rebatos during this period of time that you can recall 


@ 
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other than your xogular monthly rebate checks? 


‘ MR. CURNIN: What period of time are we talking 


about, your Honor?.. 


MR. MATHIAS: We were talking about 1966 through 


1970, but I will make it a little more specific. 
s 


During the period of time in this case, from 
October, 1966, 


eG. Oo Cr & ti = 


through March of 1967 and June of 1969 
through March of 1970, -=- 


oOo es 


. THE WITNESS: Other than the -~- 


=e 
oO 


By Mr. Mathiass 


we 
=. 


Q ‘-—- other than the regular monthly rebate check. 


8 


A Yes, some coupons, coupon -- we actually took coupons 


pat 
Go 


for an item and returned them to the Borden Company, and 


14.\ijxeceived payment for those. They were not milk-related, 
15 || though. 


16 | JUDGE HINKES: They were not milk-related? . 
om | a 

17| ‘THE WITNESS: Wo. 

18 | 


They might be dry milk or something. I don’t 
19 know. 


20 ny Mr. Mathias: 
2 la 


Now, in January of 1967, did you receive a second 


| 
22, check from the Borden Company in the amount of $207.63? 
23 Hla 


2a lt, 


25 MR. CURNIN: 


That is right. 


® 
And do youlmow what that was for, six? 


‘Your Honor, I don't wish to interrupt 


i 
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a four the ‘dollar amount and the month somewhat came out of the 
alforu0 for me. If tho Court would permit me, & would like to | 


have that question read back. 


JUDGE HINKES: Yes, surely. 


MR. CURNIN: 


{ ane (Question and answer read.) . -' 
Your Honor, when Mr. Mathias refers 
| 


to a second check, doas that mean in addition to the monthly _ 


rebate checks that he has been talking about? 


3 
4 
5 
6 
7 
8 
9 


‘ MR. MATHIAS: Yes. 


JUDGE HINKES: Can you explain that? 


THE WITNESS: Yes. 


I don't know what it's for, 
19 ||By Mr. Mathiass 


14a In othor words, you did receive two checks during 
1S ||that month? 


16 [a Yes. 


Our records indicate that; however, I do not 
17 know what it was for. 


18 lla You do not know what the check in the amount of $207.63 


]was for? 

20 Hla No, I Sen!%. 
a lo I show you a page of your ledger sheet -- £ show you a 
2} copy of your ledger shect which shows an entry of a deposit 
23 Neor January 19 in '67, and there is a marking, "Bordens,"* 
Alana then a small letter "a" and then the amount "$207.63. 
-" Ise this the check to which has just been referred 


ere 
| 
} 
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Q Ara wa abla to, by raviow of the tax roturns, able 
to dotermina tho gross rovonue from your oporation of 
2 
your store in Hammond, Indlana? 
A Noe 


Q Go your knowlcdga, Mee Reistoff, woro differont 


accounting methods usea in tha preparation of the 
f£imancial atatoncnts as contrasted with the tax returns? 
A No. 

Q Your (Hammond store was located at 6529 Columbia 
Avonus? 


A That is correct. 


Q Duxing this period 1965 through 1970, how many days 


a week did you rocalive dalivoxies from tho Doxden Company? 


A Five or six dayse I would say probably six days. 


Q And during this same poriod of tima, did you receive 


special deliverios £rom tha Borden Company at this store 


in Hammond? 


A On occasions yo might havo, yese 


Q When the dziver delivered tha milk to your store 


$n Hammond, to what point an tho store did ho deliver 
| the milk? 


A In our -- called our daixy cooler and refrigerated 


cooler. 


Q And did that havo a door that ha could reach from 


tha outgide, or did he hava to come into tha ‘store to 
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make tha dalivory? 
A Na had to coma into the buitding and then into the 


cooler. 


Q 


~And onca ho got into tho coolor, would he stack 


tha cases that he was | doliviring? 


* 


ssh tibiae 


Would ho also whila ho was there rotate ee Btock? 


Yos, he woulde 


Would he at that timo also vemova, to the extent 
aay existed, outdat cod morchandise? 


Yes. 


4 


“Did the Bordon dzivor during tha samo poriod of- 
tine ever check your dairy case, which was in tho retail 
portion of your store? 

Yes, ho would. 

And would ho xotato stock in the dairy case? 

Yes, hoe would. i 

And would he sonove outdated merchandise in tha dairy 
case? 
A Yes. 


Q Did you receive a cradit for outdatod mexchandise 


from the Borden Company during this period of time? 
a Yes, wa did. 
Q 


And so that it would ba correct to say that the 


Borden Company ran the risk of spollaga on their products 


a 


, Test4 ichard L. Kristoff 
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¥eR- 


ay from time to EERO, offers eon Moadowmoor in an attempt 


a by Meadowmoor €o take ovor and obtain more of your 


5) business? : 
4 A Could you repeat the question, as an attempt to -< 


Well, let me rophrase it. 
You tostified that you were suppliea during 


this : period of tino by both Borden and Meadowmoor. 


Q 


How much of your daily business did Bordon have dow tud 


this perlod of time, and if it changad, vould you let me 

know, sir, in this one store, now — 

A Yes. t. 2 
| Q 
“ 
% store I am concerned saetusescus 
16 A 
: ae Q 


kee ae 
-- in Hammond, and although I don't specifically 


refer to the Rammond store all the time, that is the 


Right e 


And all of ny questions aro directcad to the store i 
18 Hammond, Indiana... 


8 A : Right. 
201 4 
al | 
59: 


9 e _. , 
« A Jwould say bctweon 30- and 40. i 
24 we 

Q Did it change at all during this period of time, sir? 
95 a 


— 


During this period of tima, "65 through '70, what 
percentage of your milk and dairy business was handled 


by the Borden Company? 


It was -=- no, I would say it was fairly constant. 
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pita the Borden Company, during this poriea oe time, ° 


fe) 


| eetuados to increase thoir porcentage of the products, 


, of thoir own products sold out of your mmmond store -- 


Noe din eon ein iy 


. 
Si, 
° 
. 


-~ by offering you spocial discounts? 
i ee : 


. Le Pe 


rd . 34 . 
Did you receive offers from Noadownoor? © 
No. © 


into 


Did they both chargo the same aa « enema price . 
on milk and dairy products? 


oot 2 OT & @ & o» 


A Not always. It varied sometimes. 


Sometimes Meadowmoor would be lower than Borden << 
~- and vice versa? 


That*s true. 


am Os). 


During this period of time, again 1965 through 


1970, would it be correct to say that Meadowmcor generally 


was lower on its milk and dairy prices, and that is why 
it had 70 percent of the business, or 65 } pexgent to 

70 percent of the business? 

A Yes. 


Q Pleasant View Dairy and the others that you mentioned, 


were they Local brands with local acceptance in the 


* Hammond area? — 


= he we sce ° 


, tg. 


Ae, tek ag ine nie Staines ine ee gn ene 8 
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Did thoy offor YOu a price on milk and dairy product 


which was lowor than that boing charged by tho Borden 


Company, if you can recall, six? 
A I don't think so, no. 


Q Did you rocoiva offors a othor dairies, the 
prices of which were lower than that boing charged by 
Bordoa? ’ 


- 


A I would say thoy wora all pratty closa to the 


same. There was no dz 


Q 


astie prica cutt ting of any kina. 


i) 
oS 


But may there have boon offers, or dia you receive. 


& 


offers during this period of tima from dairies offering 


iS 


prices lower than that boing charged by Borden, even 


gad 
a> 


4£ it was only a slight diZferonco, as you hava @anscribed 
it? 


po) 
a ep 


asions that there might have been 
a half a cent, or a cent a gallon. 


A X would say on occ 


& 


Q In your opinion, Me. Reistoff, was the gallon the 


most compatitively pricad milk package during this 
period, '65 to "79? 
i Yes. 


Q 


And was also more milk sola in that package than 
any other? 


A In single, single item, yas; not dollarwise, but 


Bingle item, yes. 
Q 


You may have tostifiea about thia earlier this 


oon Aae OO SS 


Cee eae ncn acomaneineionenenaingginae 
Pe ne 
—— 


Wil gq 
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afternoon, Mr, Kristoff, but it’s not cloar Sveie my 
notes; wera you billed at list from the Borden Company, 
ox were you billea at a not price? 

A A net price. 


Q Were you ever shown, or “did you ever 560 Borden's 


published discount schedule as applicable in the Hammond 


area? 
A°- Noe 


Q Were you aware during this period of time, 1965-° 


to 1970, that Borden did have a published discount schedule 


A I was not aware of it. I ‘did not sao it. 


You testified that you were billed at net. 
You have also testified, I bolicve, that in 


addition to that you received a rebate check -- I think 


4s how you described it -- from Bordon as welie 


So that if xz may use this terminology, the amount 
of the bill wasn*t a not=-noat billing, it was a billing 
from which further deductions were — to be made 
substantially on a ‘monthly basis? — 

A That*s correct. 


Q You testified about rebate «i:ecks, and did you 


receive, in addition to rebate checks, checks for 


allowances? 


r 


SsBES 


oases 2 TH mm & SD ~ 
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Q * You testified this morning that thore was a check 


received in January of ‘67, I believe, for $207.63, 


and that is Commission's Exhibit 268 , for identification, | 


next to which appears a little "a"; was that an allowance 


ohack or -~ 


A Yos, it was an allowance check. 


Q And it was an allowance received in part -- or 


-not in part, it was an allowance receivod on your milk 


and dairy purchases from Borden for the prior month? . 


A That © do not know. 


Q Did you receive ~-is amount of money in check or 


cash? 


A It was a check. .... 


Q Wexe you purchasing anything else from the Bordon 


Company? 


JUDGZ HINKES: Anything but -- 
By Mr. Curnins ; 


Q Other than milk and dairy products. . 
A Oh, yese 


Q And what, *:such au? 


A Well, we have there Borden's Instant Milk; we have 


some, a lot of dairy items that are Borden’s. There is 


a Borden's Potato, 


You have -- Bordans I believe has a, like a 


cromora. It*s a substitute cream item, dchydrated cream. 


$ 


ae 


| 


* 


a. 


t 


have been. 


* 


Testimony of Richard L. Kristoff 1457 : 2332 | 
Did you receive, during this vines of ‘time, 
allowances on those itoms, - ‘gir? 

A . Not to my knowledge. 


Q So that to tho best (of your knowledge and belicf, 


this figure here, this amount, the $207.63 was reteived 
from checks with your purchase of milk aad dairy protests 


from the Borden Company? | Cs eis Wc 


Tt have no way of knowing at this time. It could 


pte 
sae 


MR. CURNINs IZ am going to show the: witness 


Xerox copies of a documont entitled, "cash receipts, 


1966"; L€ Complaint Couns @1 has the original, zr. will 


ae that to the witness. 


MRe MATHIAS: That is the same as yours. fr 


obtained it from youe 


MR» CURNIN: Woll, I mean, this document, if 


there is any question, was produced by Complaint Counsel 
to Counsel for A & P, and Counsel for Bordens, I think 
within the tast seven days; is that not correct? 


MR. MATHIAS: This, I take it this is the OnGe 


You resupplied me with a copy this morning... 


MR. CURNIN: Well, I .Xeroxed what you supplied 


me. Is thera any ‘quostion about that? 


MR. MATHIAS: Well, if that is the case, then 


it’s the same thing. 
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by Mr. curnins 
Q 


2333 | 


x wkies this serene is —eetriet "Cash receipts® 


A That's right. 


Q Would it bo proper to assumo, then, that it is a 


xeofloction of, ond a recording of monies roceived in 
the form of cash? 
Or -~ it’s or check. 


Cash or check? 


oo 8 7 aA & © 8 


Um-hmm. This whole sheot is cash or check. 
Going down tho f£ircgt sheot, Mr. Kristoff, and 


across from Novembor 1, 1966, somaone has circled 


443, 
"Bordens, $43.78") doos that veflect a chock you. received 
from Borden? : 
Yos, that is. 


Or cash | 


which you roceived from Borden? 


It would be a check. 


And that was a further reduction in the charge 


imposed by them on your purchase of milk and dairy 
products? 


A I havo no way of knowing that. It's from the 
Company, but E don't cnow if it came from the nilk, 


where it came fron, other than it's marked Bordens. 


Q Well, did &t come from -- and does it constitute 
a rebate on your purchase of milk and dairy products? 


A I would, not knowing actually recoiving tho check, 


1459 
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I would assume it was on milk products. <£ mean, I don’t 


know. IZ vould assumo it's milk products, | - 


_ ee ee 


Q Let me show you this document, Mr. Kristoff, and £ 


ask you, or I direct your attention to the second sentencer- 
BR Yas : 


Q “~ and ask you 1% that rofroshos your recollection, 


iZ these entries for check or cash paynents were not 


‘recoived by you as robates fron tha Bozdon Company on 
your purchase of milk and dairy products. 


AK Yes. 


Somas eae © % wo 


‘Q = And that would be a check received on your purchases 
in the month of October? 


A ‘Right. 


Is this in addition to tha regular monthly rebate 


check that you raccived from the Bordon Company? 


| A I would assume it, yes. 


JUDGE HINKBS: You say you would assume that} 


are you saying that you know, or you don’t know? - - 
THE WITHRSS: Well, it's, you know, it's a. 


lefyer entry. i says the Borden Company, and it’s, 


you know, the amount is in there, and I woulda say we - 


have received very few choacks other than Borden checks -- 


coupon and other allo:vancas arg vory limited, so f£ 


would assume this cama from Bordon, from the milk. 


JUDGE HINKES: But the question was not whether 
ol 
"Fe 


* 
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an . *e 
‘ He ; 


A Right, i te cas 


Q And you testified in mgard to what's now Page 22D, 


that that was differant from the regular monthly rebate 


check which you received from the Borden Company. 


A Ara you referring to that one that was $207.59 or 


something? . . - ee ek 
Q $207.63, sir. 


a Fees 


1 
: 


oeow oe @ ® 


Q *Does that mean that all the Borden checks which are 


t~t 
© 


. 
. 
‘ 
® 
ry 
‘ 


entered here with the designation "a" are checka received 


in addition to the one regular monthly xebate check fron 


the Borden Company? 


MR. MATHIAS: Your Honor, I object to the -- 


to the use of the word “addition” here. 


THE WITNESS: Yes, that*s confusing me. 


MR. MATHIAS: This -- Mr. Curnin is characterizing 


these entries, and I believe in an unfair manner. 


JUDGE HINKES: wWoll, wait a minute. Let's 


cee if wae can’t straighten this out. . 


Mr. Kristoff, earlier in your testimony you 
were asked about an item of $207.63. 


? 


THE WITNESS: Right. 


JUDGE HINKES: If I understood your testimony, 


you said that that amount of money was received fron 


Borden's as a rebate on your milk purchases in addition 
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to the regular monthly rebate that you were getting 


from Borden. Now, is that correct or is that incorrect? 


THE WITNESS: Yes, for that one month, that 


one particular month, two checko were entered. 
JUDGE HINKES: All right. Now, that amount, 

that $207.00 amount was marked with a letter 5g 

. Now, the question is, that being the case, 
that is, $207 followed by the letter "a", does it mean 
that‘evory time a rebate anount appears from Borden on 
that batch of documents, that that amount followed by® 
"a® is also an amount that you received in addition to. 
the regular monthly rebate that you get from Borden? 
Does the letter "a® moan that re every instance hens 


it appears, just as it happened to mean it in the $207 
item?° -. 


THE WITNESS: Right. 

JUDGE HINKES: It does mean that. 

THE WITNESS: (Nodding head.) ye 

JUDGE HINKES: "what is to say, every time the 
amount appears followed by the letter "a", an amount that 


you received from Borden, it is in addition to the regular 


Monthly rebate check that you got? 


THE WITNESS: Now, I only received one check 


per month 


JUDGE HINKES: That was regularly? 


oh 


FER 
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“x will put up a Aisplay*for you and I'm from tho Borden,. 


Con. If you put vp Borden's dohydrated miley” ‘za 


' giva you ten dollars." tWNow, etiat vould anpeas the same 


way as an “a*. tow, that doos not necossarily mean that 


it cama from tho Borden milk division. | : 


JUDGE HINKES: Sven if it came from the milk 


division, tha fact that 


the amount is recorded with an 


"a® following doosn't moan that it is an second rebate 


for a given month? 


“HR WITNESS: Right, it doos not mean that 


necessarily. 
Sy Mr. Curnins 


Q Who maintains, or who during this period of time 


-~- and wa're talking hore about October, '66 through -- 
maybe you can toll us thea last dato -- sometime in 


1967 ~~ who in your organization maintained the cash 


receipt books? 


A Our offica manager, Mr. John Dykstra. 


Q And do you know why na xecorded some Borden cash 


ox cheek payments without a latter designation and others 


with a lotter designation? 


; A It's just an orror, an omission. It was not inten- 


tional ° 


Q No, but you don't know if he had any reason for 


Seal 


No, he just accidentally forgot to put it down. 
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Q Mx. Kristoff, directing your attontion Pg 
second page of this oxhibit, thore’s an ontry thore, 
“Borden's, $322.59", and a date, Novomber 23, 1966. 


That's a rebate chock you receivod from Borden 


on tho purchase and sale of milk and dairy products for 


the prior month? 
A Yes. 


-Q Now, when did you roceive, gonerally receive 


those checks from Bordon? Would they have been toward 
the end of the month covering tho prior month? 


A Yos, from tha middle towards the end. 


Q Turning to the next paga, which is now going to be 


Respondent A & P Exhibit 22C, I sce at least two entries 
for Borden. One appears in the third group and the dollar 
anount of $349.58. 

A That's a duplicate ontry. It's an crrore 

Q The entry appoars whore else, sir? 


Under Detail G and also down below. 


You mean it appears on three spots on this page or 


"TWO. 

What is the differdnce between Detail G and Detail H? 
They ara- different days. | 
pifforent days, sir? 


It's a double ontry%. YCs. 
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Thosa anounts ara doubla ontered. 


* 


You'ro sayhnyg ho should have entered it once: -- © 


Yos, that's an orrnor. 


This Dotail G, what doos that moan, six? 


That 13 a paxticular day. If you wil. note on 


the cash rocelipts line, wa havo a limited space, so if 


-wa have moce than tvo ltoms to f£1t on that line, wae put 


it dn, call it a doatail, and that Detail G is the amount 


of ox the chock that aro received that day and are listed. 


Q For any paxsticular xeason? I mean, why isn't it 


given sone other designation? ‘Why the designation Detail 


G? 


A Woll, it follows F, which is the noxt detail for 


the next page. And the noxt datail after it for the 
next day would be Detail H. And it would appoar on this 
line, on this cash xocolpts, as a detail number. 


Ye tia the two in thon, the date it was recoived or. 


entered. 


Q 


Detail G, do you know what days of the month that 


purports to cover? 

A Withoutssecing the left side, I can’t say. 

Q And turning to tha next. page, D,‘sir, there's 
an entry for Bordon in tha second group, $207.63. 
That raflects the robata received in January for 


December's purchasos of milk and dairy products from 


6 
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‘way his direct oxamination. | : 1465 
He is hore, and Complaint Counsel has told us 
to vorify the not pricos paid to during what Complaint 
Counsel considers to bo the relevant time period. 
“ZX am not. going into an issue, your Honor, 


which 1s beyond Complaint Counsel's direct.: 


weoan @ S 


ee ee SN 
enna an aeaencaea 
peeteteeenen maaan Sat 


MRe sauicabicers tele Your Honor, we have not. gone. 


ees the net prica paia by the witness. Wo have not 


producad any iavoice for him to connect up these paynents 
al : with. 


Oo Oo 


$ 
We have simply gone into ‘one document which 


was informat Zon in addition to that which we had racoived 


from the Bordon Company. 


MR. CURNIN: is witness is here,. your Honor, 


MR. HATHIAS: We merely asked, =- as a matter 


of fact, we did not even go into the document. We’ 


|] Raven't offered it in evidence. Wo meroly asked if he 


could tell from his recollection the nature of a payment 


tha® may have been received from the Borden Company in 


tho month of January, 1966. 


MNRe CURNINs Your Honor, the purpose of this 


witness’ testinony now is to verify Commission's Exhibit 
BSc — ; 


It was on =< 


JUDGE HINKES: To verify it after it has been 


roceivad? - 


@ 


ow on ear eo D 
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JUDGE HINKES: If it was not verified at the 


1466 


a 


time of receipt, that was your Fault. It should have 


been objected to .on that basis, and it would have been 


sustained, but the document was received, because in my 


opinion it was receivable in evidence. 


This witness cannot verify something to my 


satisfaction after it has been received. 


MR. CURNIN: Your Honor, we did object to 


the recoipt of 265, and it*s conplaint counsel's statement 


here on the record that this witness* tcstimony is being 


elicited to verify 265, because he, himself, has discovered: 


a discrepancy in 265. 
MR. MATHIAS: 


any verification of 265. 


~ 


JUDGE HINKES: No, what he is trying to do is 
explain an apparent discrepanc, in 2° by the entry of 


<wo items. : i 


HR. CURNIN: And then the witness® testimony on 


direct, your Honor, was that he had received two checks 


in the month of January covoring December, and what we 


are just trying to get at here is just what are the facts. 


THB COURT: I understand that, but I say the 


time for that 1s when you present your defense. f£ will 


not allow further questioning on this document on matters 


that have not bean brought into the direct examination 


er 2 


No, your Honor, I am not requiring 


eet 


. 
ene Ss a on Nl 


ee me ia id 
ee Tne ties aan 
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Q Now, during this period of time, were you advised 
by the Borden Company that at — option you could 
| peenitio a tiie discount if you did the pre-ordering? 
A Now et hy 


Q 


Were you advised by the Borden Company during this 


period '65 through '70 that if you accopted drop 
shipments, in other words, that the milk and dairy 
‘piel vould just be dropped in your cooler, but there 
would be ro rotation of stock, nor cemoval of outdated 
mexchandisa, that scl could receive a further discount? 
"A Noo : 


Q bid you during this period of tima roceive any —. 


in-store promotional allowances: fron Borden? 
1 A Yes. - 


Q On milk and dairy products? 


A Right. 


Q And did you also rocoive from the Bordon Company 


point of sale promotionad material? 


A Noe 


Q Did Borden during the course of the year provide 


demonstrators in your stores? 
A 
Q 


On cccasions they did, yes. 


And were you visited on a monthly basis by the 
Bordon salesman? 
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| MR. MATHIAS: “Watlr onor, 1'a like for Mr. 


Cornin to go as far as he Can, even if he has to cut 


off in the middle of a line of quostioning. Ye do have 


ance a 
sere ee IER ~ SRR 


other witnesses scheduled for tomorrow, threa others, 


and Z would like to <= 


MR. CURNINs I*1l go forward, your Honor, | 


i£ complaint counsel wishes,.: 


JUDGR HINKES: Well, I think you shoulda go 


oon Oo A & @ ND 


forvard at least for another 20 minutes, but z don’t 


t— 
(a7) 


think we want to run past 4:15, in any event. 


By Me. Curning 


Q 


Will you describe for us, Myr. Kristoff, tha 


approximate numbor of square feet of your Hammond 
8]] store? 
i 
A Oh, about 55,000. 


Q And during what hours was your store open during 


tha poriod 1965 to 1970? 


A 9:00 a.m. to 10:00 pin. 


Q And would that have been six days a wack, sir? 


A Right. Closed on Sunday. 
Q ‘° You have identified for us certain corporate 


@ @ 
‘chains which were in operation in the Hammond area during 


this period of time. 


Are you able to break them down batween primary 
competitors and secondary or less significant competitors 


Drs 
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(arm nab 


lo then you say 166th {sic) Street in Hessville, is 
that outside Hanmond or ey aa te 
A 


* 


, 
| 


It’s in Hesaville. It's a suburb. It*s in the’ 


City of Hammond, but it’s called the Hessvilis section. 


It's near KNenaedy Avenue, which is a north-south street. 


3 
4c 
5 
Gia 
r | 
3 
9 


Was A&P*s competition with your store on the same 


magnitude as Jewel and Pirst National (sic)? 
A Now _- | 


JUDGE HINKES: First National? 


MR. CURNIN: Uxcuse me, your Ronor. National 


tea, your Honore 


THE WITNESS: WNational Tea. 


18 MR. CURNIN: I'm refarring to a iocal supormarket. 


ZANZ stand corrected. 


15 {iby Me. Curnins ; 
18 9 You testified that you competed with these three 
17 ||AsP stores. | 

18 By that did you mean, sir, that your store 
Wiand these A&P stores drew customers from the same general 
20 area? ; ce : 


Yes. 


Isn't it a fact, Mr. Kristoff, that none of the 


a. a 
A&P stores was ejsignificant) competitor a during 
a4 this period of time? 
25 : 


A I would say so, yea. 


| 


e « 1. 
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And isn*t it trua that the three A&P stores 


pbartlo oa Q 


Sat you’re telking about were much smaller in size 
and were not maintained or spruced up to the extent 


that your store was in Hammond during this period of 
| time? 


A Yes. 


Q And isn*t it also true that some of these A&P 


stores have since closed down? 


Yes, one closed on Homan Avenue. 


S$ oo N 


Q Do you have any tecoxrds, Mr. Kristofe, of the retail 


orioes: that wore chargea in your Hammond store for milk 


Dall. 
Ped 


tu 
bs 


and dairy products during the period 1965 to 1970? 


oa to 2 @ © 


ey 
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—— ce 
‘there is still,this caso Stilt involves A&P rather than 
Jewel and National Tea, and I believe this line of 


questioning is irrelovant under those ébetesieenene: 


"MR. CURNIN:s Your Honor, I think I nay but one 


question here, and I would iike to ask chek of the’ 
witnosa, and if there is an objection to it, then we 
can discuss it “- that time, but hopefully we won't, 
because it is almost ten after 4:00, 

By Me. Curnins 


Q 


During this period of time, 1963 to 1970, did you - 


icver your retail on milx other than to meet a 
competitive situation? 


A During tho poriod of 1965 to "70 © can*t recall 


lowering any prices on milk, It"*s always had an upward 


trond, except for a feature or sale iten.: | 


Q Was anyone the price leader in your area on milk 


products? 


A IX don’t have any. 


Xt have <-- I know of no one that was a 
price leader, no. : 


Q Ras your milk and dairy business shown a steady 


growth during tho period 1965 to 1970? 


A Our voluma has increased, so I would <= ovr volume 


in milk sales has gone up also, yes. 


And your net profits have gone up on your milk and 


o ON OF Te Oo DD 


period of time? 


had “ 
Co 
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dairy products? 


I wouldn't Say it's gona up, no. ; \ 


But your volume has increased other than that? © 


Volume inercased, but the net profit hag gone down. 


Is that in absolute dollars or a POEPERENS Sy sir? 
The profit? 


Yes. 


Porcentagewise =~ gone down. 


or OD Ye? 0D FF D PV 


Hag the profit, however, gone up in absolute 


dollars? 


A Because of incroase in cvolume I would say it has 


increased, yes. 


Q And has your profit on milk sales baen higher than 


your profit on grocery s 


ales in general during this 


A That is a speculation. ZI couldn't really -<- £ 


have no -=~ no figures or any inventories or anything 


to substantiate that as a positive 
Q 


answer, 
Would it ba correct to Say that your over all 
business during this period, 1965. to 1970, has grown? 


A Our over all sales has increased, 


Yes. at 
Yes. 


And have you opened up still a  thira store? 
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And when did that ocour, sir? . 
1970. 


And did you open this up in part because of the 


high volume of business that you have been generating 


in your existing stores at that time? 


MR. MATHIAS: Your Honor, I an goinz to object. 


I think this question is irrelevant to the issues of this 
case. 


MR. CURNIN: I think Llét's rolavant your Honor, 


4n the question of potential injury. hs 


JUDGE earners overrule the } objection, 


You may answer it. . 


MR. CURNIN: Would you like to have the 


question read back? 


- 


THB WITNESS: Yas, 

MR. CURNIN: Yoar Honor, may wa have the 

question read? ; 
JUDGE HINKES: Read the question, 


(Question read.) 


THE WITNESS: I would say that for maybe 


two or three reasons; that is one reason, increase in 
volume, and just the growth that we feel that we deserve 


for our employees to expand into_a third store. 
By Mr. Curnins 


Q -Has your profit in the oporation of your stores 
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| 2396 
| 


increased ‘io terms of absolute dollars during wine period 


*65 to °70, six? 
| 


A Yes, it has, . , 
Q Have you undertaken any otudy or analysis of the 
profitability of your milk and dairy sales during 


this period "65 to *70? 


| A None, other than what, what it costs, what you sell 


it for ana figuze out your gross profits on the item, 


1 
21] 
3 
4 
5 
| § 
7 
3 
3 


I don't know if that ansvers the question, 


10 MR. CURNIN: Your Honor, I am about to embark 


11 }} upon another line of questioning with this witness, and 
2) I note that it's almost 4:15. 


413 JUDGE HINKES: 
on 


Wie will recess at this time. 
We will resume tomorrow at 9:45, if that is 
15 |] agroeable with everybody. 


16 | MR. MATHIAS: Pine, sir, 
7 JUDGE HINKES: Very good. And wea will expedt 
| 


Yi if 
you back again at that time, Mr. Kristoff, 


THE WITNESS: All right. ‘Thank you. 


(Wheroupon, at°4:15 P.m., July 16, 1973, the 
hearing in tho above-entitloa matter was adjourned 


until 9:45 a.m., July 17, 1973.) 


Tere 


oosttowea &© S§ =» 


SEES 
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I don't quite understand your question. The income 
tax returns are prepared by our accountant from our 
financial statements to establish our obligation for 
taxes. 

Q And in establishing your obligations for your tax 


payments, isn't one of tho purposes to maximize the 


expenses of the corporation so as to minimize, within 


the law, the profit that the corporation will have to 
pay a tax on? 

A Well, I would assume that they were prepared in an 
accountant manner that's acceptable by the government. 
I don't know if his end rosults or criteria of preparing 
the statement is that. I've never questioned hin. 

Q To your knowledge, did A & P's introduction and 
sale of private label milk and dairy products during 
the period 1965 through 1970 injure the business of 
Burger's Super Markets? 

A No. 

MR. CURNIN: Your Honor, I ask at this time if 
there is any interview report of this witness, that it 
be made available to us. 

MR. MATHIAS: Your Honor, the only -- we -- 
the only interview report that I am aware of may not 
have been turned over to Respondents was a statement 


that -- not a statement -- rather -- but an interview 


ad 


[wee 
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: : *rg" 
By Mr. Mathias: 


Q Mre Kristoff, in xasponze to some quostions from 

i ieee delbebgiis eee notad that on occasion the 
Bordon Conpany mada spocial doliviiries to your store. 

Uow FLrequont woro those occasions, six? 

A Vory soldom. I'd say maybe one or two a year at 

the vory most. 

Q And what woro the usual causes for thesa deliveries, 
sir? 

A Usually they woro promot:ion items in the store 

wo have on sala, and we would ran short. Tha damand would 


be a little heavior than wo anticipated. If wa'd 


run short, thoy'’d mako a special delivery to rasupply 


uh Ng store. 
15 


% Now, also in connaction with soma of tha questions 
16 asked by Mr. Curnin, you noted that the Borden driver 


#7 eontated the stock in your dairy ease in tho store and 


i 


oe outdated marchandisa. 


18 Was this a day to day proces which the 


& 5 
el ariver fol3ewod? Did he do this for you every day? 


I 


ty 

eh} MR. SCHAEFER: Objection, your Honor. Here 
luau we'll have to ilinpose our objection on the period 
i} of time and ask soma definition as to period of time. 


MR. MATHIAS: Your Honor, I think that we've 


laid the groundwork insofar as Count 3 is concerned. 
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None of the tustimony of this witnass yoos beyond the 


poriod of 1968, and I don't boliave wo ne«d a continuing 


interruption of this. 
JUDGE HiiKESs Vory well. Wea have that 


understanding. 


oouoent’t’ oa re Ww HB KF 
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{HE WITNESS: I wouldn't say he did it every 
day. There would be days he wouldn't check it. 
1y Mr. Mathias: 
Now, did ha completely stock yourcase on the days 
when he did rotate the product? 


A No. 


Q Approximately what percentage of the milk delivered 


would be wheeled directly into your cooler? 
A I would say about 99 percent of it. 
Q And how much would be put in the dairy case, then. 
A Usually the items that we were out of, that we 
had none in the case at all, he would bring out and 
put in the case for us. 
Q Now, as to the removal of outdated merchandise, 
was out -- did you -- was there a very large volume 
of outdated merchandise in your cases over a period 
of tims? 
A No. 

MR. CURNIN: Objection, your Honor, unless we 
know what point of time he is referring to. 

MR. MATHTAS: We are talking about this period 
1966 through 1970. 

MR. CURNIN: And also, your Honor, objection; 
what does the complaint counsel mean by "very large"? 


MR. MATHZAS: Your Honor, if the witness can 
[eee 
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TER 
questioning that took olace, which were received, 


and which was angwered by the witness, without objection, 
and consequently I see no reason for getting involved 
in a rehash of the entire subject matter. 

You may continue, Mr. Mathias. 

MR. MATHIAS: I will rephrase the question, 
since I am sure that question has been lost. 
By Mr. Mathias: 
Q Mr. Kristoff, how would you describe the volume 
of out-of-date merchandise, Borden merchandise found 
in your store, in your dairy cases? 

MR. CURNIN: Objection, your Honor, unless 
it's limited to a point of time. 

MR. MATHIAS: This is during the period 
1966 to 1970, your Honor, just as the previous question. 

JUDGE WINKES: "66 to igh. phebey 

THE WITNESS: Very small pexrcentage-wise. 
Very insignificant. . 
By Mr. Mathias: 
Q Was there out-of-date mecchandise in your case 
every day? 
A No. 
Q Was this a freoquent or infrequent o€casion? 

I would wsay it was infrequent. 


e 


Now, Mx. Kristoff, did you have an employee in 
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store who had charge of rotating and caring for the 
dairy case? 


MR. GCHAEFER: Continuing objection, your 


JUDGE HINKES: The objection is noted. 
THE WITNESS: Yes. 

By Mr. Mathias: 

Q And for the great -- strike that. 


And on a day-to-day business was it 


employee who did the rotating and stocking of 


dairy case in the store? 
MR. CURNIN: Objection, your Honor, unless 
the witness has personal knowledge. 
By Mr. Mathias: 
Q Do you have personal knowledge? 
AU I have: personal knowledge, yes. 
Yes, Iwas done that way. 
Q Now, Mr. Kristoff, in response to questions of 
Mr. Curnin, you mentioned that at times Borden would 
supply demonstrators for your store. 
Now, first of all, sir, what is a demonstrator? 
MR. SCHAEFER: Continuing objection, your 
Honor, to this whole lize of questioning. 
JUDGE HINKES: It is noted. 


THE WITNESS: A demonstrator is a girl, 
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woman, would come in and there would be an item that 
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would be on sale, and she would pass out samples, or 
talk of the item, suggestions that the customer might 
want to purchase it. 

By Mr. Mathias; 

Q Now, during the period 1966 to 1970, how often were 
demonstrators supplied to your store, sir? 

A I would say maybe three or four. 


Q Three or four times? 


A Yes. 


Q Now, sir, in response to questioning from Mr. 
Curnin this morning, he asked a series of questions 
‘ eoncerning dairies' offers of loans and Raul enens. 

Were you offered loans and equipment by dairies 
during this period, 1966 to 1970? 
A No. 

MR. MATHIAS: Your Honor, could we have just 
a few brief moments recess, and I think that I am com~ 
pleted, but there are some notes from yesterday that I 
would like to quickly review. 

JUDGE HINKES: Very well. 

(Short recess.) 

MR. MATHIAS: Your Honor, we have no further 
redirect. 

MR. CURNIN: No recross, your Honor; however, 


I wea" 
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T@alized there could be no price break, not on one product, 


5234 


but rot on any one of the 11 »roducts.’ 
™n effect, this resulted in the involvement of 
orden in the setting «* A&P's margins and prices across each 

of the 11 prodyct lines- 
Q How did the post-contract pricing rehavior of both 
parties influence your opinion that there was 
‘commnication or assurance in this matter? 
A After this contract wes negotiated, after the first 
of Novembex, there was no drop in tne xetali price ot 
milk by A&P, even though thera has been a substantial 
drop in the wholesale price. ‘That ts, A&P’s behavior is 
consistent with the existence of this m:tual assurance. 

Borden, on the other hand, did not oct Cle soe 
‘price to other larce purchasers in the market. Thus, 


Borden's behavior is consistent with the mutual assurances 


that have been described. 


Q How did the fact that the agreement was terninable 
at the will of either party Influence your vupinion «xm 
this reaard, sir? 

4 This was a very hazardous contract, especially for 
Borden. And this acted as a safety valve which could 

be usec if the price of milk broke. 

Q To summarize briefly, what is the horizontal line 
in CxX-257 supposed to show? 


~ 


ar] 
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laee 
never come tc a conclusion that / might be represented by 


agresiment. 

It they co “— enter the position of buyer 
and seller then there are involved in there some eort of 
terms. 

Q So you consider every transaction consisting of a sale 
by the one perty and a purchase by the other as creating 
agresneni: or contract of sale? 

Is that what you had reference to? 
A Yes, that is fair. 
a In such relationships of buyers and sellers is it 
abnorinal to find that such relationships can be stopped 
by either party at eny time? 
A No. I would not say thet that is abnormal. 
Q Arce vig familiar with any milk supply agreements 
between dairy processors in the Chicago area other than 
Borden, wad their customers? 


A No.. 


+] 
o 


Q Now, looking et Commission Sxhibit 257, did I under- 
atand correctly that this exhibit tends to give the point 
of view from the consumer's angle? 

A You mean just the whole thing? 

Q Yes, sir. 

A No. I would say it gives it from the point of 


view of the economists’ angle. 
a 


® 
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I also understand, your Honor, that -- 

MR. STONE: I have no objection to that 

| procedure, your Honor. 

JUDGE HINKES: Let's try it that way, sure. 
MR. STONE: During -- 7 


MR. CURNIN: Excuse me. 


If we may, on this point I understand that 


Complaint Counsel said that he is going to inquire 


as to the competitive condition through the year 1966. 

It's my understanding in this case that 
evidence of alleged competition and alleged injury is 
only going to be offered for a two-month period in that 
year; if so, I think the -=- 


MR. STONE: Your Honor, ~-- 
t 


MR. CURNIN: -~- questions should be limited 
‘ek: Sail time period for this reason: Yesterday we 
entered into a considerable amount of discussions as 
to the scope of the cross examination that would be. 


permitted to A&P. 


Mr. Soeffing, in examining the retailer who 
was here yesterday, was permitted to examine conaualas 
for the period 1966 through 1970; however, when it came 
time for us to cross examine, your Honor directed that 


we be limited only to the periods of time during which 


Complaint Counsel would be offering evidence of alleged 
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injury to ecieeechhee. s 
_I note, however, that when Borden sought to 

examine for the period °64 to ‘68, Complaint Counsel 

1 raised no objection, but I think we ought to get the 

time period well defined now on direct so that we 

don't run into the problems we did yesterday when it 

comes our time to cross examine this witness. 

MR. SOEFFING:- Your Honor, if I may answer 
this question, since I was the one involved, I think 
that it is a, not a correct characterization_of the 
record. 

As I understood it -- and this has no bearing 
on Mr. Stone's witness, and he may speak to the time 
periods he is interested in, I am only interested in 
clearing up what happened yesterday. 

As I understood it, we asked certain general 
questions, and I think cross examination will show 
so did A&P for the period 1966 through 1970. 

When it came time to talk about certain 
detailed figures, we were talking at that time about 
the period October 1966 ‘ecweah March cof 1967, and 
June of 1969 through March of 1970. 

Your Honor did not restrict the cross examinati 


of respondent to those periods. 


Your Honor restricted a slight portion of the 
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liLcross examination of the respondents to those periods; 
2 jj that is the way I remember the record. 
3 MR. STONE: Well, at any rate, your Honor, 
4|| getting on to the point we are interested in right now, 
5j| I propose to examine the witness about the period 
6| 1965 and 1966 to establish some continuity concerning 

| conditions which existed at or about that time. 


I think to examine a witness about two months | 


| when the period is one almost a decade ago would be an 
i e 


undue burden upon the witness* memory. 

JUDGE HINKES: Well, may I suggest you do it 
this way, then; let's question the witness about 1966, 
ascertain from the witness whether that differed in 
*65 so that we don't have pe simply go through the 
whole recitation twice, and then ascertain from the 
witness whether, for the specific months in ‘66, the 


situation was any different than what he has testified 


tO~« 


MR. STONE: Certainly. 

MR. CURNIN: Your Honor, with the Court's 
permission, I would ask Mr. Stone to ask the question 
again about the location of the A&P Store, please. 

JUDGE KINKES: f didn't hear that. Did 


you ask about the location of the AfP store? 


i ee 


MR. STONE: Yes, X asked if there was an A&P 
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store, how close was the nearest A&P store to the 
store of Mr. Lasorso during the period of 1965 and 
1966. « 


JUDGE HINKES: I see.. 


MR. STONE: I believe he has answered that 
questicn. i, 

JUDGE HINKES: Well, let's restate the 
question and let's stick to 1966, as I have suggested. 
By Mr. Stones wt 
Q Mr. Lasorso, in 1966, what was the location 
of the nearest A&P stare to your store? 


A About two blocks. — 
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And what was the address of that store? 

It was in the 9600 block on Grand Avenue, 
Silo Now, did this situation differ at all during the 
41 year 1965? Was the A & P store still there in 1965? 


a 1 A Yes, it was. 


bs 1 Q And was the A & P store there in -- strike that 


7 | question. . 
od Now, Mr. Lasorso, during the year 19€¢, to 
9] your knowledge, did your customers also shop at this 


10 | A & P store? 
Yes, they did. 
And what is ~- how do you know that? 


Well, they'd tell us about the different prices 
14 


i] 


1S 


16 you're high. 
17 | Q 


that they have on all products. Like if I was higher 


\ i 
or I was low, I would be told about it, especially if 


Now, during this period, did A & P advertise 


18 | regularly in the newspapers circulated -- 


19 f MR. CURNIN: Objection, your Honor, unless 


ad, we're talking ebout milk and dairy products. 
a MR. STONE: May I finish the question? 
had JUDGE HINKES: All right. Let's hear the 


| question first. . 


i By Mr. Stones 


i pid A & P during this period of time -- 


Testimony of Christpher Lasorso 
2645 
1489 
JUDGE HINKES: Hold your answer, Mr. Lasorso. 
| By Mr. Stones 
1 Q “= advertise regularly in the newspapers circulated 
in the area of your store? 

MR. CURNIN:s Objection, your Honor, unless 
it's related to milk and dairy products. : 

MR. SCHAEFER: Objection, your Honor, on 
relevance. 

MR. STONE: Your Honor, I believe that both of 
these questions have been raised before and dealt with 
by your Honor. | 

JUDGE HINKES: Yes, I believe my ruling in other 
instances was to allow this type of general question to 
ascertain the nature of the business of the groceries 
and I will, to be consistent, at any rate, I will 
overrule the objection at this time. 

By Mr. Stones 
Q Mr. Lasorso, do you remember the question? 
A Yes, about the advertising. 

Yes, they advertised in the panera. 

Q And during this period, did they sometimes feature 
their dairy products? 
A I believe thoy did. 


Q And during this period of time, did they sometimes 


feature milk? 
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I believe they have. 


MR. CURNIN: Your Honor, may we determine whethe- 
or not the witness has a clear recollection of that, or 
| if that is a speculation on his part? 
JUDGE HINKES: Well, <°11 leave that to your 
| cross examination. 
| By Mr. Stones 
) A Now, Mr. Lasorso, during this period of time, did 
you regularly compare your prices with those charged 
by your competitors, including this A & P store? 
A Yes, we would look at their window signs and see 
if they had -- or if they had them in the local paper. 
Q That would be the way you would compare your prices? 
A On occasion we would send somebody into the store 
| to look. 
| Q pid this include comparing your price with the 


price charged for milk and dairy products? 


| A Yes. 


| Q And did it isclude comparing your prices with those 
of the A & P store? 
) A Yes. 
Q Now, why did you so compare your prices? 
A Well, wa wanted to be competitive. 
1 Q Mr. Lasorso, during this period of time, what was 


the area from which your store drew customers, 


¢ 


: ® 
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; approximately? 


; A Well, we were in the hub of town, so I'd say a three, 
| four-mile radius. | 
In your opinion, did your store have a generally 
comparable type of stock as that held for sale ly the 
| A & P store? : 

MR. CURNIN: Objection, your Honor. 

MR. SCHAEFER: Objection, your Honor. 

MR. CURNIN: Wo foundation. 

JUDGE HINKES: Mr. Stone, perhaps you'd better 

| establish this witness" knowledge. | ; 

MR. STONE: I think he's already testified, 
your Honor, that he compared the prices of various types 
of products. 

JUDGE HINKES: Prices, yes, but now you're 
speaking of stock inventory identification. 

q By Mr. Stones 
Q Mr. Lasorso, during this period of time, aia you 
j have occasion to compare the types of products carried 
by your store with the types of products carried by the 
A & P store? 
A Yes. 
MR. STONE: Your Honor -- 


By Mr. Stones 


Mr. Lasorso, during this period of time, Aid you 


- 9 
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carry a generally comparable stock? 


MR. CURNEIN: Objection, your Honor. 

MR. SCHAEFER: Objectioa, your Honor. 

MR. CURNIN: No foundation. 

JUDGE HINKES: Well, the foundation has been 


laid. If that's your only objection, it's overruled. 


MR. CURNIN: May I have the question read back? 


(Question read.) 


MR. STONE: To that carried by the A & P store. 


So oo Oo mW & © wD 


MR. CURNIN: May I have the previous question 


pet 


and answer, please? 


(Requested portion of record read.) 


a 
1B} 


MR. CURNIN: ‘The witness has not testified, 


Sa 


“your Honor, that he ever did make a comparison, or if 


a 


he made a comparisan, did he do it on the -- did he do-- 


that he did it on the basis of checking the windows 


8 


signs and nothing more. 


o- 


JUDGE HINKES: I think the answer is sufficient 


to establish a foundation for this queStion. You may 


go ORe 


MR. STONE: Would you please read the question 


(Last question read.) - 


THE WITNESS: We carried, you know, the general { 


products that they would carry, but not as big as they 


2 a os 
ne SS 


ES I en NI NNO Ee OS 


weree 
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By Mr. Stone: 


Q 


Mr. Lasorso, how important is purchase price to your 


agtore with relation to your ability to compete with 


other stores? 


1 A 


Well, if you buy right, you can sell right, and if 


you make more profit, fine. 


Q 


A 


What do you mean by buying right? 


Well, if the price is right -- and this is one of 


the reasons we are on Certified Grocers is buying right -- 


your 


that’ 


Q 


A 


Q 


A 


Q 


A 


Le) 


cost is way down, end you can meet all the competitior 


3 around. 


You mentioned Certified Grocers. I take it you 


| now belong to Certified Grocers? 


Yese 
And was this situation che sama in 1966? 
Certified Grocers? 


No. Did you also have ‘to buy right or competively 


to sell comnetively? 


Yes, we belonged to Grocerland at the time. 


Do you consider discounts or rebates of one or two 


percent on any product to be important? 


> © 


Very important. 


Why? 


fn the food business, you have to ~~ you have to get 
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the lowest level price, or -- I-mean, on your discounting 
or something like that, it's very important because 
you're only working on pannies, so it would mean so 
much, you know, with the volume that you have, it would 
give you a little more profitwise. 
Q- How important is milk to your operation, or was it 
during this period? 
A Well, I imagine that it's our number one commodity 
for our customers to come in for, and that's at least 


three times a woek, maybe more. 


Q Are customers generally familiar with milk prices? 
A Very much. 


MR. CURNIN: Objection, your Honor. 
JUDGE HINKES: On what basis? 


MR. CURNIN:s No foundation. 


SUDGE HINKES: f'°11 ailow the question, but 


X would expect you to follow that up with some inquiry 


as to how he has that information. 
MR. STONE: I believe, your Honor, that the 


tastimony has already indicated that customers remarked 


as to prices. 


JUDGE HINKES: Yes, but your question is 


concerning what, now? 
MR. STONE: Milk. 


JUDGE HINKES: Well, what do you want to know 


| 
2 
3 
4 
5 
& 
7 
8 
9 


“10 
11 
12 
13 


14. 


| 
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MR. STONE: I wanted to know if customers were 


genorally familiar with milk prices. 
MR. CURNIN: And I object to that question, 
your Honor. 


JUDGE HINKES: Well, would you know, Mr. Lasorso, 


if your customers were familiar with milk prices? 
THE WITNESS:: I believe they would be, yes. 
JUDGE HINKES: Now, why do you base -=- on 


what do you base that answer? 


THE WITNESS: Well, it*s a commodity that they 
buy -- if they annie jus it every day, at least two or 
three times a week. 

JUDGE HINKES: Yes, but what makes you think 
that they are familiac with the prices? 

THE WITNESS: Well, it's an item that, like 
I said, that they buy -- it isn’t an item -- like 
they'll buy coffee and say, “Well, X£ buy that in a 
two-pound can, it will last moe for two weeks or one 
week", you know. I moan, it's milk. It’s an evoryday 
item, and they*re more conscious of things they buy 
every day than they are of things that thay buy once 
every two weeks or once a week. 


By Mr. Stones 


Did customers remark to you as to the price of milk? 
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No. Wa're pretty competitive on it. But, you know, 
they could tell us if somebody else ran it for, you kaow, 
they'd have a weekend special or something lize that 
and we didn't have it, they'd say, “Well, I'm getting 
so and so", you know. 

Mr. Lasorso, are you familiar with the term 


"leader" as it’s used in grocery merchandising? 


A Yes, sir. 
Q And what does it mean? 
A Wall, it’s -- you eithor advertise it as a leader, 
you can sell it for your cost or ~- and leader is an 
jtem that everybody seems to want. 
Q Would you use milk sometimes as a leader? 
A Yas, eire 

MR. CURNIN: Objection, your Honor. 

JUDGE HINKES: On what basis? 

MR. CURNIN: Hypothetical. I think the witness 
should ba asked if he did, and if he did during this 


yeare 


MR. SCHAEFER: That's right, your Honor. If 


the witness -- 
MR. STOHE: Z'11 withdraw the question, your 
Yonor, and substitute that. 


By Mr. Stonas 


Q During this period, Mr. Lasoxrso, did you use milk as 
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MR. SCHAEFER: During 1966? 


JUDGE HINKES: That's the period we're speaking 


THE WITNESS: Yes8e 
‘By Mr. Stone: 

Q Was milk used as a leader by others in this market 
area you've described during this period? 

A Yes. 

Q Now, Mr. Lasorso, what competiva effect would it 
have had on your operation if you had been able during 
this period to get a better purchase price for milk 

and dairy products? 

MR. CURNINs Objection, your Honor. 
Hypothetical, conjecture, no testimony that he got a 
lower price, and I believe it would be -- this question 
came up yesterday and your Honor sustained the objection. 

MR. SCHAEFER: The same objection for Borden. 

JUDGE HINKES: I don't recall the ruling as 
you claim, Mr. Curnin. 

MR. CURNIN: May we have a moment, then, 
your Honor, to look at the transcript? 


JUDGE HINKES: If you can find it quickly, 


MR. STONE: I believe your Honor's ruling was 
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yesterday that the grocery retailer had expertise in 
the area of grocery retailing, and that he was able to 
say whether or not it would have had an affect on his 
business if he had gotten a lower price. 

JUDGE HINKES: Woll, that's the exact opposite 
| of what is being claimed by Mr. Curnin, so that's why 
I'm giving him a chance to show me what he claims in 
the transeript, because that would be my offhand reaction 
at this time to allow this man, who is knowledgable in 
the grocery business, to give his opinion on costs, 
which is what he did a moment ago, as a matter of fact, 
without objection. Just a few minutes ago in his 
testimony he stated that cost is important, it’s 
important to buy right, if you remember, that’s the 
expression he used, and now he's being asked once again 
for the importance of his costs. 

hike CURNIN: Well -=- 

JUDGE HINKES: And there was no cbhjection raised 
at that time, but nevertholess, you may raise that 
objection at this time and I'll make my ruling. 

MR. CURNIN: Well, it may be, your Honor, then, 
that the -- they're sceking cumulative testimony. 

JUDGE WINKES: Well, let's take all the objectio: 


at one time, ploase. I don't like these interrupted 


objections, and wa're not really moving expeditiously 
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I don't think that two questions are necessarily 
cumulative. I could See where perhaps a half dozen 
questions along the same line -~ and that, I'm afraid, 
some of us have participated ~- would be cumulative. 


MR. MC INERNEY: I think the refarence, your 


Ronor, is Page 260 to 62 == 

JUDGE HINKES: Pages what? 

MR. MC INERNEY: Sorry. 2460 to 2462 of the 
transcript. I have not had a chance to read it myself. 

MR. CURNIN: Now that me have located it, your 
Yonor, may we have a moment to read the transcript of 
these pages? 
JUDGE HINES: Yes. 

MR. MC INGRNEY: Your slonor, wo correct that. 


ZL think that there was a quostion similar to the one 


that is now being asked, and -- back at 2458 of the 


transeript. I think that in order of fairness to Mr. 
Stone and his question, your Honor would have to read 
2458 through 62 of tha transcript. 

MR. STONE: I would disagree, your Honor. 
X bolieve that I asked a question which was almost 
precisely the same as that asked on Page 2458 and on 


2459. After some colloquy, your Honor remarked "The 


objection is overruled." 


o fe 8S FF SF SP CO LTO mo 
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1500 wr. mc INecRNEY: Well, that was my point, your 


Honor. Thore was a question similar to the present one, 
and objection was made. That objection was overruled. 
There was a follow up question of a similar nature, and 
your Honor sustained the objection. I was only trying 
to be helpful, Mr. Stone. 

JUDGE HINKES: I allowed the question concerning 
the witness’ experience or opinion of a lower cost and 
its effect on his prices. That was the discussion 
concerning the admissibility -- admissibility of an 
answer on 2458. 

MR. MC INERNEY: Yes, sir. 

JUDGK HINKES: The issue, however, at 2462 
was a little different. There the witness was being 
asked about the competitors’ reaction. 

MR. MC SHEZRNEY: That's what XI wanted to point 
out, your Honor. 

JUDGE IiNRES: And if the question is Limited 
to that competitor, I said he is not an oxpert with 
respect to competitors, he is an expert in his own 
pusiness and not how his competitors would react to a 
lower cost, and I sustained tha objection to that. 

MR. MC INERNEY: Yes, your Honor. 

JUDGE HINKES: Now, state that question that 


you hava of this witness once again. 


oon’ 8&8 a fe 8B BS 


—= tot 
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MR. STONE: Would the reporter please read 


it back? 
{Last question read.) 
JUDGE HINKES: The objection is overruled. 


THE WITNSSS: You want me to answer that? 


MR. STONE: Yes. 


THE WITNESS: Let's see, £ forgot the question. 
LQuestion reread.) 
THE WITNESS: Whatever we could have saved, 


we'd pass it on to the customers, and if we ran a sale 


or anything, it would be an advantage for the customer, 


and plus if we didn't, we would have mora money ia our 


ili. 


By Mr. Stones 


Q Now, Mr. Lasorso, I believa you've already testified 


that during this period you purchased your milk and 


dairy products from Bordon. 
Did you purchase milk and daixy products from 

any othar dairy at this time? 
A No, sir. 
Q At this tima, did you receive a rebats from the 
Jorden Company? 

Yes, wa did. 

And how often was this rebate paid? 


About once a month. 


— 1 oa 
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iQ And if a rebate was paid for a month, when would 
| that rebate be paid? 


1A Well, the next month, it wouid be paid within a 


week to ten days, sometimes longer, but mostly in about 
a month's time. 


| 


Q 
A 
Q 
A 

1 

A 

i) 

la 

10 


Now, Mr. Lasorso, how would this rebate be calculated” 


reasoecs 


At the list price. 


oNn OoOllUmtllUmelCUMGSUlUOCU 


On all products? 


On all products. 


=) 


So was it an across-the-board rebate? 

Yes. 

And was it a percentage rebate? 

Yes. 

Mr. Lasorso, did you receive more than one rebate 
1 check on your purchases of milk and dairy products 

| per month during this period? 

| A Just one. 


Q Did you also purchase ice cream from Borden? 


A Yes, Xr aid. 


Q And did you also receive a separate rebate check 


for those, on those purchases? 


1 A Yes. 


Q And was that rebate check larger or smaller than 


that -- 


RBREBBE SZ 


. MR. CURNIN: Objection, your Honor, “a 


es | 
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and get substantial monies or equipment. 


By Mr. Curnins 


Q You mentioned, sir, that you had been approached 
during this period of time by other dairies. 


A Yes. 


co ona hf} G&G BS & 


What dairies contacted you during this period, 
to *70? 


I think it was Deans. 


© eo 


And do you recall when that was, sir? 

Not exactly the data. Sometime in that. 

Do you recall if it was in 19662 

No, I don't think so, because we just had started 


er less with, with Bordens. 


I thought your testimony was, sir, that you opened 
in 1963, $3, er 
A SEreG, YeSe 


~~ '64? 


Q 
A Yes. 
Q 


And that you opened with Bordens at that time. 
Now I am asking you generally about a period 
two initia later; would it have been in 1966 that you 
were contacted by the Dean milk company or maybe the 
name is Dean's Foods. 
| A Wo, I really -~ I couldn't swear to the time, but 


they were there sometime, I don’t remember when. exactly. 
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Q And what proposal did they mike to you at that 
time, sir? 

A Well, they offered me more rebate. 

Q Higher than Borden? 


Q And can you tell us as best you can recall what 
was the rebate that you were receiving from Borden 
at the time you were approached by Dean? 
I believe it was 25. 
And Borden was offering you 25 percent off list? 
off list. 
And what did Dean offer you off list? 
I believe it was about 27 to 29. I think we were 
bickering. 
Q In addition to offering you a higher discount off 
list, did Dean offer you anything else? 


A No. 


Q During this discussion that you had with the Dean 
eepresentativa, did he tell you that they would also 
afford you regularly special promotions? 

A Well, I only talked to thom a couple of times, and 
it was -- I was very much satisfied with Bordens, and, 


I mean, when XI heard I could get more from Deans, I 


called SBordens and their sales manager came out and he 


said he will see what he can do for me, and ha brought 
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up my percentage. 1 5 0 5 
In other words, ::e matched the proposal -- 


That's right. 


Q 
A 
Q -- that you had from Deans? 
A (Nodding head.) 

Q 


And it was at this time, then, that your discount 
off list was inermased to 29 percent, or thereabouts? 
A Yes. 

Q Now, when the Borden representative increased your 


percentage, did he ask you for any proof of the proposal 
that had been made to you by Dean? 

No, he didn't. 

During this discussion, or series of discussions 
that you had with Deaa, did they offer you anything else 
for your business, such as did they say, "If you take 
on Dean milk we will give you some equipment for use 
in your store"? 

A No, there was no mention about equipment. 

Q Did they offer anything else to you, sir, of value, 
of any description?. 

A Hot that I know of. Thsy were just giving me -- 
their Label was well accepted, Deans. 

Q In your market? 


A Yes. 


Did you aver have occasion, during this period of 


oon ©&© nA & O NS = 
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in comparison to Jewel Tea in 1966? 


A I think we were evenly priced, the same price. 


Q Well, would it be your testimony that during the 
period 1966 you believe your prices were competative 


with A & P and Jewel on milk and dairy products? 


A I believe so. 


Q And does that mean as far as you can recall, sir, 
that the prices were the same? 


A Yes. 


Q During the period 1866 in your area, what was the most 
competitively priced milk package? 


A. Gallons. 


Q And was that also the package in which the greatest 


quantity of milk was sold? 

A Yes, that's the biggest one. 

Q And at any time during 1966 were you approached by a 
dairy other than Borden, at which time they offered to sel. 
you milk and dairy products? 

A I said Dean's had approached me. 

Q Anybody else in addition to Dean on the Dean label? 


A I think Wanzer was -- Wanzer milk, Wanzer Milk 


’ 


Company -. 


e 


JUDGE BINKES: You said that Dean approached you, 
but if T understand your earlier testimony, you weren't 


gure of the Gate, and now youre answering tha question, 


> a O°) ~~ 


SE saad 
> o Ds —» © 
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and the question relates to 1966. No». is that your 


testimony that it was Dean in 1966? 


THE WITNESS: Well, I thought any period of time. 


but Dean was in the early part. 


JUDGE HINKES: “Early part" meaning what? 
THE WITNESS: 1965 or ‘66. And Wanzer was later, 


much later. 
By Mr. Curnin: 
Q Wanzer was beyond 


A Yes. 


Q And was the price that they offered to you better 


than the price that you were then receiving from Borden? 


A I believe so on the basis of list price, but I didn't 


t 


know what their list price was. 


Q But you understood their price to be better than the 


Borden price? 


A Well, I was more concerned with percentage of the 


rebate off the list. 


Q Well, how were you judging the prices? 


Well, if I -~ if X would have got the price list from 


them, you know, and then I would take Borden's and compare 
them, what's the use getting a bigger percentage back if 


You're paying more noney for the wilk? 


I mean, is it your testimony, sir, that they offered 


you a bigger discount but you didn't know what that 


some 
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1 discount was going to be of £? f 
2ila That’s right. : 

3] a Did you have any discussions with the man from 

4j| wanzer at (las Chae that you'd like to know what that was 

Si and you'd be able to judge his price? 

Gil a Well, I: tell you what, we just talked once, and I 

7 really wasn't interested in taking another dairy, because 

Sil x haa proven I had gooa faith in Borden's, and my 

2j| customers accepted it, and I didn't feel as though r 

0) wanted to trade and start all over again trying a 

1 ieee my customer to a new product. sag 

12 9 And did #ou also feel that there would be a certain 

Wi} amount of trouble if you had two dairies supplying you? 
‘14 oA I really don't know if we would have troub&e. 

iS 9 Having two dairies supply and dual billing and the : 
IS] like? 

Wi a ~ -- I never questioned that if we would have a_ 

18 | 


problem or if we woula split the stock. 


Q Were you contacted by anybody elge, sir, any other 


dairy during the period -- year 1966? 


A No. 
22 Q Now, were you a member of Groverland in 1966? 
 B8- A Yes. 


Q Now, did Grocerlanda offer to its --embers a private 


label brand of milk? 
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No, they didn’t. 


Did they at any time in 1965? 


A 
Q 
A No, they didn't. 
Q 


Did they offer a private labeled brand at any time 
during the period °66 to ‘70? 
A No, they didn't. 


Q They offered only what, the general Grocerland line, 
sir? 


2 ©2@N Won fF Oo YS 


A Just the Grocerland. 


dost 
cas) 


Q You may have mentioned this before, sir, but would 
you tell me again the percentage of discount that you 
were receiving from Borden in 1966? 


A I believe it was 25 percent. 


Q And did it remain constant through the year or did it 
change at any: time in 1966? 


A I forgot exactly when it was changed, but it was 


changed to 29. I don't remember if it was the following 


year. 
Q But it may have been in 1966 that it changed to 


29 percent? 
A It might have been. I'm not sure. 
And this was a discount off the list price?. 


Yes, sir, 


Did you aver see a Boréen discount schedule in 1966? 


I don't remembar, 
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from the Borden Company on milk and dairy products? 


A It happened. 
Q Now, would you describe for us, sir, your store as 
it existed in 19662? For instance, how many square feet 


did yoo have? 
A I had §,500 square feet. 
Q And where was your cooler located that you used to 


store milk, dairy products, and other things that required 


oo ec¢ &8§ © fH m= © FC 


vefrigeration? 


fond 
oO 


A At that time we had a ~-- axcuse me -- we had a cooler 
in back, but most -- all the milk went into my dairy case 
in the selling area. 

Q It was delivered into the case by the Borden driver? 
A No, it was delivered to the case. 

Q In other words, he would wheel the milk through the 
store and he would stack it by the dairy case? 

A He'd leave it thene. Weld stock it. 

Q No, but he would bring the milk in and deposit next 
fo your dairy case? 

A Right. 

Q He did not deliver it to the cooler, although you 
had a cooler? 


A (Nodding head.) 


JUDGE HINKES: The answer is yes? 


THE WITNESS: Yes. I'm sorry. 


2 A fb. fe BD lM 
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Q At the time he delivered milk to your stores, did 
the Borden driver cheek your stock to determine if you 


had any out of date merchandise? 


A Yes. 


Q And would he remove that stock from the dairy case? 


A Yes. 


Q And would he also rotate some of the stock that 

was in it to be sure that the older dated merchandise 
was being brought forward? 

A We usually took care of that. The only thing he'd 
look for was the out of code. 

Q But were there occasions, sir, during 1966 when he 
assisted your dairy man or stockman -~- I don't know how 
you describe him -- in rotating stock in your dairy case? 
A Yes. 

Q All right. In addit:ion to checking stock in the 
dairy case and removing outdated mexchandise, did sie 
driver also prapare the order for the next delivery? 

A Yes, but, now, say our -~ we cold a hundred gallons 
of milk a day, his job was just to buila it up to a 


hundred. If I sold 60, he would leave me 40. He knew 


better than I did, you know. 


And because he knew better than you did and because 


he was checking your dairy case, he was the one who was 
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1j] making out the order? 

Qila Right. 

8ii Q In addition to these visits, deliveries by the 
Borden driver, were you also visited by a Borden salesman 
during the course of 1966? 
A Yes. 
Q And for what purpose would he visit your store? 
A Goodwill ambassador. 
Q Would he also bring with him some materials, point 


of display type advertising which might bakseneficial 


to you in the sale and promotion of milk and dairy products 


A Yes. 


Q When outdated merchandise was removed from your 


stere by the Borden driver, would you get a credit for 


that marciiandise? 
iA Yes, 


Q In other words, Borden ran the risk of spoilage? 


A Yes. 


Q Were you advised by Borden at any time during 


1966 that you would -- were entitled to receive or could 


receive an additional discount if you did the pre-ordering? 
A It was never mentioned to me, 


Q Did the Borden driver or any Borden representative 


at any time in 1966 advise you that you could receive an 


additional discount if you ran the risk of spoilage on 


oon oOo os &® © SDS wow 
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A No. 


Q Now, the discount that you received during 1966, 


is it your testimony that that was an across-the-board 


discount? 

A Yes. 

Q On total dollar volume of milk and dairy products 
purchased? 

A Yes. 

Q Now, in addition, did Roxrden offer you, during 


1966, specinls on dairy items? 


A Yes. 


Q And the value of that would be what, five or ten 


cents an item? 


oe i A Depends what they were -- they had a program every 


|week, they would run one particular item every week, and 


all the stores got that. 


Q And this was of value to you in promoting the sale 
of dairy products in your store? 


A Yes. 


Q And the amount of the reduction, how was that 


reflected, in a lower net billing to you, or dia you~ 


i.) Xaceive -~ I mean, in other words, did you receive a 


i | cradit? 


fo 


A No. It would be -- they would -~ on the net billing 


Bw 
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they would reduce the price on it. If it cost 42, and 


they gave you a nickel off, they charged you 37. 


Q And that, a net charge was reflected in a reduction 
of? the -- 
List. 
-- billing price? 

Right 

They did not supply you with a check? 


No. 


ee Se ee 


During the year 1966, did Borden supply you with 
21 || certain items to decorate your store, such as balloons 
92] and streamers, and things of that sort? 

IH A Trey only did that for a grand opening. 

ZA; Q Just for the grand opening? 

15 A (Nodding head.) 

16 |} Q They didn't do it at any time during the holiday. 
geagon in 1966 in connection with certain holiday 
promotions that they might) be having? 

A I don't think 30. 

Q Is it possible, sir, that that occurred during 


1966, that such material ~~ 


MR. STONE: I'11 object to speculation. 


JUDGE HINKES: As possible as anything. Let's 
try to rephrase that. 


By Mr. Curnin: 
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he was making to reimburse Borden for these cabinéts, 


if at all. 


JUDGE HINKES: Well, that is not the issue. 
The issue is the connection between the payments and 
the cost of milk from Borden. That is the coanection 
I am looking for. 


I don't care to know the details of his payment 


on a freeser that is not involved in the milk sale or 


purchase. 


MR. CURNIN: Rut the witness has testified, 
I believe, your Honor, that this is part of his over all 


G@ealings and his over all relationship with the Borden 
13 i} Company. 


14) ‘ JUDGE HINKES: And that was not sufficient 


Bi , ren you raised the objection to allow the question to 


16 1 go on. 


No, I am going to sustain the objection. 
By Mz. Curnin: 


Q Is it true, Mr. Lasorso, that the net . sales of.- 


Mayfair Foods in terms of dollars increased in 1966 over 


that which it had realised in 1965? 


A I don’t have the figures, but I know we did increase, 


39. 
4 
a5 


| but IT am not sure if it was ‘66 or '67, but -- 
Ng 


And did your gross profit in terms of dollars increase 


in 1966 over 1965? 


a 9B A A NNR RE A A AR PA RS a a OA 3 aaa ete: 
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I show you these documents, Mr. Lasorso, and ask 
| you 4f that -- those documents CX-184-B and sub parts 
184-G sub parts ontinnat your recollection? In 1965 
your company roported gross receipts siz hundred one 
odd thousand dollars, less cost of goods, one hundred 
seventy-five odd thousand dollars, gross profit $126,000. 
MR. STONE: Your Honor, I see no reason for 


reading these tax returns into the record. 


JUDGE HINKES: The document, Mr. Curnin, is 


already in evidence, and if the witness has made a 


mistake, that can be clearly demonstrated. 


Are you seeking an admission from the witness 
that he made a mistake? I don't quite understand it. 


MR. CURNIN: Woll, I just want to refresh 


his xvecollection, your Honor. He said that gross profits 


in torms of dollars did not increase in 1966 over 1965 
based upon cost of << gross receipts less cost of goods 
sold, and now I'm showing him the tax returns of the 
company to ask him if that refrashes his recollection 
that it wasn't otherwise. 

THE WITHESS: Yes. 


By Mr. Curnins 


Q Gross profits in 1966 in terms of dollars was 
crit 
as higher than that of the company in 1965? 
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Thank you, sir, 


To your knowledge, sir, did A & P's sale of 
private labelled milk and dairy products during the 


month of February and March 1966 injure your business? 
A No. 


MR. STONE: I object, your Honor. 
MR. CURNIN: He's answered the question, your 


Honor. 


MR. STONE: It calls for speculation. 


JUDGE HINKEZS: Woll, are you asking that the 


answer of the witness be stricken? 


MR. STONE: Yes, your Honor. I see no 


probitive value. 


JUDGE HINKES: Well, the witness is certainly 


an expert at his own business, and he has answered that 


certain behavior had no compatitive effect on his 
business. To that extent, I think it's permissible 
as an answer. I'll overxule the objection. 

MR. CURNIN: ZI have no further questions of 
this witness at this time, 

JUDGRHINKES: Mr. Whites 

MR. STONE: Your Honor, might I inguire if 
that means that Mr. Curnin’s cross examination is closed? 


MR. CURYIN: Unless somathing comes Up on the 
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basis of Mr. White’s examination or ny redirect by 
counsel. 
JUDGE HINKES: I take it that when counsel tells 


me that he has no further questions, that’s it, and 


1 
2 
3 
4 
S line" 11 only be permitted recross at a later time under 
Siicircumstances that warrant it. 

7 Mr. White. 

3 MR. WHITE: Thank you. 

9 CROSS BXAMINATION 

Wilsy mr. Whites 

Il iia Sir, during 1964, ‘65, °66, haces that period that 

Vilyou were purchasing milk products from Borden, did you 

i3 lifrom time to time receive from Bordon price hs, 
ee for those products, the prices you were being 
charged from which the discount was being calculated? 


Yes. 


Q And those were normally mailed to you or given to 


you by the route driver? 


A By the route driver. 


Q This afternoon you told us about the incident where 


the Dean representative solicited your business and 


offered you a discount and it ranged from 27 to 29 percent, 
and that you then called Borden and explained this to a 
Borden representative; is that correct? 


A Right. 
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pid you tell the Borden representative that Dean 


Q 


had offered you that discount? 
rN I believe so. 

Q Did you tell the Borden representative the truth? 
A Yes, I did. 

Q Now, you've mentioned this Termis Liquor Store, 

I believe you said was the name of the store, which 


was in the same block that you were located. 


A Across the way from me. 


Q Did I understand corroctly that this store in 
particular sold gallons of homogenized milk? 
A Yes, sir. 


Q And that was a large item in that store? 
A Yes. 


Q Prom your observation of your own customers 
and of being in that liquor stors, vas that liquor 
store selling a lot of milk? 
A I believe so. 
Q It was a very active competitor of yours in the 
sale of milk; is that correct? 
A Right. 
MR. WHITE: That's all, your Honor. 
JUDGE HINKES: Any redirect? 


MR. STONE: If L might just have about a half 


a minute to confer with counsel. 
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Jj under "delivery expense" by Mr. Havemeyer, are you familiar 
| with Mr. ne? method of allocation of this item? 
Yes, I am. 
How did Mr. Havemeyer allocate such commission? 
He allocated these commissions as part of the delivery 
| expense and the delivery expense was allocated on the basis of 
the time spent by the route man at the customer's place of 
| business. 


i : « See : 
| Q Now, was that the time it took him to seareh each particular 


| stop? 


| A That is right. 

| Q Now, Mr. Lemberg, do you agree with this methodology for 
the allocation of commission of route men? 

lA Now, I don't. 

| Q Why do you disagree with it? 
A I disagree with it because the commissions were not 
earned, expenses not incurred on the basis of the deliveryman's 
time with the customers. 

1g | Q How was this particular cost or expense incurred? 

A It was incurred as a commission based on the product de- 
livered, on the points of the product delivered. 
Q Was it based on the volume delivered? 
A Yes, it was. 
Q Did this have any relationship to amount of time the 


| drivers spent in the store? 


“ee 
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Maybe it would be clearer if I rephrased. What effec 


| would your criticism have on Mr. Havemeyer's allocation of 
| commissions of route men? 

THE WITNESS: Well, obviously the allocation of orem 
| missions on the volume basis would remove any cost difference 
| between customers. | 
| By Mr. Mathias: 
| Q Now, Mr. Lemberg, are you familiar with the manner in 
| which Mr. Havemeyer allocated vehicle or truck expense? ; 
| aA Yes, I am. — : 
| Q And how did he allocate this expense? 
| A He allocated it as a part of the delivery expense. And 
| this again, the delivery expense being allocated on the basis 
| of delivery times. 

Q By "delivery Kieee,* you mean the time the driver spent a 
| the store? 
} A Yes. 
i Q And do you agree with this allocation method? 


A No, I don't. 


| 
| Q Why not? 
A 


| 
| 


The expense of the truck, cost of the truck, is not re- 


i 


lated to the time that the driver spends at the store. It is 
} rather related to the load carried, the miles driven, and fac- 
| tors of that kind, and therefore, in other words, the truck is 


| used merely to bring the product to the store and therefore it 
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F should be equally allocated to each unit of the product. 
1 Q Alright, so what effects would this criticism have on 
l mr. Havemeyer's allocation of this particular expense item? 
| A Again, this would remove any cost difference in the alloca 


tion of the costs. 


1 Q Now, sir, are you familiar with the method in which Mr. 


expense? 


| Havemeyer allocated building expense as 4 part of the delivery 


| A Yes, I am. 
| Q And how did Mr. Havemeyer allocate this expense? 
A It was included in the delivery expense and then, of 
course, allocated to customers based on delivery time. 
Q This is again the time the driver spent at the store yow are 
talking about? 
A Yes. 
| Q Now, do you agree with. this method of allocation? 
No, I don't. 
Ie) Why not? 
A Because this cost is in no way related to the driver's 
| time at the store and further the building cost is not neces~ 
| sarily related even to the delivery cost, because there are 
| other activities going on for which the building is used, such 
las the loading, storage of the milk, housing the office, the 


l clerical staff, sales forms, items of that kind. 


Q How should this expense have been allocated then, sir? 
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1 A Well, it should have been allocated, first, te these var- 

| ious functions and then allocated with those functions rather 

} than in total with the PUNE ERR nee 

Q Now, sir, are you familiar with the manner in which Mr.-- 

JUDGE HINKES: What would be the end result then of 

| this difference? 

THE WITNESS: It would change the amount of delivery 

| costs for one thing. Now that portion which is allocated as 

| part of the loading costs, storage of the milk, would then 

| create or wind up with no cost difference between customers, 

because that is not dependent on delivery time and, of course, 

that part relating to the clerical expense, and there is one 

| other expense that is involved here which would be the vehicle 
servicing for which the building is also used. : 

| Oy te A rere ee 

Q So; could you tell‘ accurately just from:this record as it 

; stands just how this expense should be allocated? 

| BR No, there is no matter that will allow me to say how much 


] of the building should be allocated to any particular function 


1 Q In that case, do you think it is proper to allocate at al 


| to the delivery function? 

A No, I don’t think so. 

| Q Why not? 

| A Because that would, or actually that would be using or 


| creating a maximum price, or cost difference. If we must 
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allocate it, then I think we would be better off, it would be 
1 a much more accurate result if we use some arbitr ry basis 


| perhaps, or if you can't allocate it, could find no basis, the 


| perhaps we should not try to create a cost difference at all. 


1 Q Now, sir, have you, or are you familiar with the manner 


| in which Mr. Havemeyer allocated loading expense, that is ex- 
penses of loading trucks, at the branches, prior to delivery. 

JUDGE HINKES: May I come back to your last series of 
questions first. 

Mr, Lemberg, if I understood your testimony, when 
you spoke of the commissions of route men and of vehicle ex- 
penses, you didn't object to the allocation of these costs to 
delivery expenses but to the method of allocation, that is, 
you thought it was wrong to allocate it on the basis of time 
spent? 

THE WITNESS: That is right. 

JUDGE HINKES: Now, in the case of building expense, 
if I understand your testimony, you think it wrong to allocate 
it to delivery expenses exclusively regardless of how it is done? 

THE WITNESS: Yes. : 

JUDGE HINKES: It should be allocated to various 

| functions that are involved in eablaing expenses such as, you 
| mentioned , I think, storage and so on? 

THE WITNESS: Yes, that is right. 


JUDGE HINKES: Very well. 
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| By Mr. Mathias: 

| Q One further question along that line, Mr. Lemberg. In 
| the case of building expenses, in your opinion, would any of 
| this expense be properly allocable on the basis of the tine 
the drivers spent in the store? : 

| A No, I would not think so. 

| Q Why? 

A Because the cost of the building, the expenses of the 

| building are in no way related. They are not going to in- 

| crease or decrease in relation: to the time that the driver 
spends at the store. 

Q Now, sir, are you familiar with the manner in which Mr. 
Havemeyer has allocated loading expenses, that is, expense of 
loading trucks at the branches prior to delivery? 

A Yes, I am. 

Q How has he allocated this expense item, sir? 

A He has allocated it by using the p:.iuct mix that is 
delivered to the customers. 

Q In other words, he has based it on-- 

A Basically, he developed a cost per case, but then, due 
to the fact that each customer, according to his method, has 
a different product mix, each customer has a different number 
of points per case; therefore, he developes a different cost 


per point. 


Q Do you agree with this methodology, sir? 


ne ech 
Ee 
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A Yes, I am. 
MR. PALLS: John, when you talk about "selling ex- 
lpense,” are you not talking about branch selling? 
MR. MATHIAS: Yes, talking about branch selling, the 
icategory used in -- one of the main sub-categories of cost 
| justification which Mr. Havemeyer used in each of his basic 
| studies was selling expense, I believe that was the branch 


j selling expense. 


oa Ueki ealansl. nt eis lenin Aa 


| By Mr. Mathias: 


<camornteds 


iQ Are you familiar with the manner in which Mr. Havemeyer 


| allocated branch selling expense? 


Yes, I am. 
How did he allocate such expense? 


He allocated these expenses to certain of the wholesale 


And did these certain wholesale customers include A&P? 

No, they did not. 

Did they include non-store customers? 

No, just the store customers. 

Do you agree with this methodology, sir? 

No, I don't. 

Why not? 

Well, there si several reasons. A good bit of this, per- 
fhaps the major part of this selling effort, the main focus of 


the selling effort was actually to acquire new business rather 


9417 
than to call on existent customers and to that extent-- 
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‘MR. FALLS: Object to that, John, on the basis there 
has been no showing that this witness knows how that selling 
effort was dtcntin.. 

JUDGE HINKES: Well, if you can establish-- 

MR. MATHIAS: Really, it as question of cross-exami 
tion, Your Honor. The witness has testified he reviewed the 
record in connection with the service and function of Borden, 
and he is familiar with the manner of allocation and methodol 
used by Mr. Havemeyer and I believe it is properly then a matt 
of cross-examination rather than one of objection. 

MR. FALLS: I think not, Your Honor. I think Mr. 
Havemeyer's testimony, the line was carefully drawn between th 
things Mr. Havemeyer had knowledge about and the things he 
didn't. When he purported to talk about something when he 
douians point to some source of information, he was generally 
cut off. 

, JUDGE HINKES: Well, let me find out just exactly 


« 


what the witness proposes to base his answer upon. On what 


se oe 


reasoning or facts do you base your statement, Mr. Lemberg, 


that the focus of selling is directed to acquisition of new 


Ce ee 


business? 


THE WITNESS: I base this on the testimony of one 
of the witnesses and I can't at the moment recall just which 


one it was. 


Testimony of William R, Lemberg 


JUDGE HINKES: But it is’ record evidence in this pro 
ceeding? 

THE WITNESS: Yes. 

JUDGE HINKES: I see. You don't remember which én 
it is at the moment? 

MHE WITNESS: I am not positive. I think perhaps it 
was Gordon Tarr. 


JUDGE HINKES: Very well, you may continue, Mr. 


MR. FALLS: Your Honor, it seems to me that this 

| witness cannot appropriately answer. Whatever is there, is 
there. 

_ JUDGE HINKES: Well, he is not adding to Mr. Tarr's 
| testimony. What he is saying is his accounting expertise, now 
| based upon Mr. Tarr's testimony, results in certain conclu- 

i sions. He is not adding to Mr. Tarr's testimony. 

MR. MATHIAS: I might note the witness said he 

| thought it was Mr. Tarr, but he has stated there was some tes- 
timony in the record that supported this idea. 


JUDGE HINKES: I will admit the Lemberg testimony 


}at this yoint. It should be and hopefully based upon the rec- 


lord that has been made in this proceeding. His testimony is 
not being received.to supplement that testimony. More, it is 
being received to arrive at certain accounting principles based 


upon that testimony, which, in his opinion, are more nearly in 


ee bee ee ek ie a ae 


é 
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accord with accepted accounting principles than what has been 
suggested by other witnesses in this proceeding. To that 
extent, I think it is perfectly allowable. You may proceed, 

| mr. Mathias. 
By Mr. Mathias: 
Q Mr. Lemberg, you were discussing the main focus of the 
selling expense was the obtaining of new business and continue 
from there, please. 
A That being the case, that portion of the selling expense 


should be borne by all customers. It is a general business ex 


pense and it cannot properly be charged to any one etsts of 
@ 


customers. 

Now, then, the balance, or that portion which can 
properly be charged to the Borden wholesale customers should 
not be charged on the basis of the volume purchased by the 
customers, because that is not the way the salesmen spent 
their time. 

It would -- well, that is all. 

Q And how did the, or what do you mean that that is not the 
way the salesma’ spent his time? 

A Well, there is no -- I might, sorry, strike that. The 
salesmen made periodic calls on customers, but there is no 
showing that this was in relation to the product brought by 
the various customers. So, therefore, the purchase --the volum 


is not a proper basis for allocation. 


ro q 
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Q How would you allocate this portion then? 

A I would allocate it on a basis of the salesmen's time 

spent with customers, the number of calls, the number of, hours 

or whatever basis might be available. 

Q And I believe you stated that the main portion of this 
jexpense you would allocate. evenly among all customers as a 
|general business expense. Now, sir, what would the effect of 
ithis criticism be on the amount of price difference found by 
iMr. Havemeyer in his allocation? ; 
1A Well, that portion which is a general business expense 
|would not create a cost difference... 
1Q Now, sir, in your opinion, is there evidence in this 
}xrecord of some expenses’ that were incurred by Borden for AGP 
}but not for the unfavored competitors? 

} A Yes, there is. 
1Q What are those expense, sir? 

) A ere is a certain amount of expense involved where 

| Borden officials spent their time with A&P, or on the A&P busi- 


Iness, for example, Gorden Tarr, Malone, another official by 


| the name of Gose, spent considerable time on the A&P account. 


l'fhis should have been charged then directly to the A&P business 


2 1Q Are there any other items of expense of this nature that 


jyou can recall? 
1A There is some expense involved somewhere in segregating 


the A&P product, with respect to delivery, the loading and 
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delivery, which had not been taken into account, and in addi- 
tion there are other areas in the manufacturing area. Some of 
i these products were not a very high volume item and there woul 
| likely ne expenses there in running two lines of products in- 
| stead of just one. 
1 Q Are there any other ereas in this case which, in your 
| opinion, should have been studied and the possibility, on the 
| possibility there may have been additional expense in servicing 
| AGP that did not exist in Borden dealings with competitors? 


| A There is another area involved in, for instance, the cen- 


tral billing activity, in keeping or accumulating the A&P 


| 
} t 
| records and consolidating them into a bill for A&P, which was 


not done for the other customers. 
| Q Now, sir, in your opinion, is it nainenes in a cost justi 
| fication study under the Robinson Patman Act, to make a special 
| study of any countervailing costs that may have been incurred 

for the favored customer only? 
| a Yes. 
| MR. FALLS: I object on the grounds I think the 
| phrasing of the question calls for a conclusion of law as to 
| wnat the Robinson Patman Act requires. 

MR. MATHIAS: This is an expert witness and we asked 

| for his opinion based upon years of dealing with this type of 
| cost study, what is necessary. Now, there maybe a mixed ques- 


tion of law and fact here, but I certainly believe it is within 
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lhis expertise and even if it should be considered a conclusion 
lof law, I believe it is the type of conclusion of law that 
) your Honor might wish some expert advice and guidance on. 
MR. FALLS: Could we have the question read back? 
JUDGE HINKES: Read the question back, please. 
(The reporter read the question, as requested.) 
JUDGE HINKES: I think that the witness should be 
| permitted to answer that question as an expert in the account- 
| ing field and in ‘ine with his experience in Robinson Patman 
| proceedings. That will not call for any legal conclusion. His 
| experience and his opinion as to the relationship to Robinson 


| Patman may be a legal conclusion but as such, it is not neces- 


| sarily tied to my decision, but I am interested in his opinion 


| from the accounting standpoint and for that I think his expert 
| opinion is necessary. You may answer. 

| THE WITNESS: Yes, I think it is necessary to study 

| these costs. 

| By Mr. Mathias: 

iQ Why, sir? 

Is Because if we don't do this, we are not going to arrive at 
la true cost difference. 

lo Now, Mr. Lemberg, have you reviewed the manner in which 
|Mr. Havemeyer has ailocated labor fringe benefits in his alloca 


ition of delivery costs? 


A ‘es, I reviewed that. 


~ 


Li 2 
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manner in whcih the compensation nackace of routemen is 
negotiated or arrived at? 

A Any specific knowledge of the way -~- 

0 Do you know anything about that? lave you studied that? 

A No, I have no particular knowledge of the Chi market 

or labor market or whatever. 

Q And one other detail, is the commission payable to the Borde) 


employees ahout whom we are concerened here on a straight volume 


basis, that is a commission for each point delivered? 


A I am not quite sure whether it is or not. 

fa) You don't know? 

A I am not sure that is right. 

9 Do you know whether every point on which a commission 
is payable is entitied to the same commission? 

A I have no information as to differing conmission rates. 
Q Now, isn't it the fact, Mr. Lemberg, that salesmen's 
commissions or deliverymen's commissions are frequently allo- 
cated by cost accountants on 4 time basis? 

A It @ould be. Circumstances might permit that in some 
cases. 

(9) Well, you know in fact that it is sc «times done, 

don't you? 

A T have seen it ‘one, yes. 

(a) And Isn't it the fact, Mr. Lemherq, that in an industry 


where the salesman or deliveryman is essentially an order 


Testimony of William R. Lemberg 


1834 


taker, it is an accepted principle to allocate his compensa- 
- t i 


9432 


§ _ v 


tion on a time basis? 


A It might be done that way on occasion. I don't know that 


it was a aeneral practice, though. It might be Mok 
at times, but I really wouldn't want to woop it is a paaaeal 
principle, though, or a general practice. 
ce) Well, is it a prunciple frequently applied? a 
A It has been applied, yes. 
ce) Let me ask you, Mr. Lemberg, in the Beatrice Case naauee 
Examiner Lipscomb, whether you were asked this question and 
gave this answer. "Tf you are in an industry in whieh the 
salesman hasically is an order taker, what are the generally 
accepted principles of allocating his compensation?" 
"Answer: Well, in many instances salesmen's costs 
are allocated on a call basis or time basis, that ‘has been 
done," ee 
Do you want to see the transcript? 
MR. MATHIAS: Yes, may we see the transcript. 
(Document handed to Mr. Mathias.) , 
MR. MATHIAS: I believe Line 7 was the beginning 
of the quote that Mr. Falls read to you. 
(Document handed to the witness.) 
By Mr. Falls: 
QO The avestion at this point is were you asked that question? 


A Yes. oe iF 
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0 And you intended to give a truthful answer when you gave 


that testimony, did you not? 
A Oh, certainly. 
Q Are you familiar with a book called "Distribution Costs” 
by Heckert and Miner? 
A I can't say that I am. 
Q You don't know the book? 
No, I don't. 

MR. FALLS: May I have the transcript back, please? 

JUDGE HINKES: Let me ask you, Mr. Lemberg, from an 
accountina standpoint, regardless of: the nature of the 
business, where a salesman takes orders would it be proper 
to allocate the cost of his work accordina to the time spent 
on different classes of customers? 

THE WITNESS: Rather than on individual customers? 

JUDGE HINKES: No, rather than on the volume. 

THE WITNESS: Yes. 

JUDGE HINKES: Would the converse be true? Would it 
be proper to allocate his costs on the basis of volume to 
these different classes of customers rather than time spent 
on these different classes of customers? 

2 THE WITNESS: Only if his time and effort were 
proportionate to the volume. In other words, commissions 
could properly be allocated on a time effort basis if they 
approximated -- in other words, if they would approximate the 


—" 
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A That is right. 

Q Now, could you explain for us 4 little pit what you mean 
when yu say that the expense related to the mileage driven -- 
first of all, what proportion of the expense of operating 

the truck do you think is related to mileage driven? 

A I don't know. I merely cite that as these are the facto 
that would incur truck expense. They are related to the 
mileage and the load. 

Q Now, if you could identify that part of the truck 
expense that is related to mileage driven or that varies 
with mileage driven, how would you allocate that among 

1 customers? 

A I don't think we could allocate that to differentiate 
betveen customers because the allocation to a customer 

would be fairly arbitrary. Maybe we would say accidental, 
depending to where he happened to be on the route as to the 
amount of mileage incurred for any particular customer. 

Q Well, in, for example, the A&P Exibit 232 profitability 
Study, it was necessary to allocate all the costs on some 


basis because what we were determining was total cost 


to compare with total revenue to get an anticipated profit 


so that I assume you will agree with me in that kind of a 
study you have to make some disposition of all cost. 


A Of course. 


Q Now, in that study how do you think that the vehicle 
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, i should have been allocated? 
1A Well, this should be treated as the cost of getting 
ithe product to the customer and that is where the cost .would 

end. It is a matter of strictly a delivery cost and it does 
not create in my mind a difference between one customer and 


if another -<-< 


Q Well, in the profit -<<- 


A --- except to the amount that the customer benefits, if 
| we want te go back to that term, only in relation to the 
| amount of product delivered to hit. And he is responsible, 
using the other criteria, he is responsible for that cost 
‘| incurred in bringing the preduct to hin. 
Q I am not sure you have answered my question as to how 
do you think the cost should have been allocated in 
| the profitability study, remembering that this is not a study 
i that has to do with cost differentials between customers, , 
| but merely the assignment of cost to the private label items 
| delivered to A&P. 
Now, how would you determine how much of vehicle cost was 
| assigned to that product? 
| A Well, I think I alluded to that yesterday, that the 
vehicle cost would be allocated on a per unit of product. 
i Q And essentially on a volume basis? 
| A Yes. 


| Q Well, the nileage doesn't depend on the volume carried, 
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idoes it? 

| A No. 

1 Q Wouldn't it be appropriate then if you could identify 

| the cost relating to mileage to allocate it on some other 
|basis since it clearly doesn't relate to volume carried? 

1 A Well, generally the mileage cannot be allocated to 

| different customers because it is sort of an accidental thing 
l really. 

If you are on the route East to West you get one mileage, 
| portion of mileage per customer, and if you run it from West 
| to East you would come out with something entirely different 
| because of thelocation of the customer, so it is just a 

general expense which is related to getting the milk out 
to the customer and relates to the product generally. 
1 Q In other words, you can't relate the miles driven to 
particular customers, is what you are saying? 
| A Yes. 
me) Well, isn't it sometimes done in a situation like that 
to allocate, let's say, the driving expense, the mileage 
| expense, the expense associated with mileage on a stop 
| basis? 


1 A I see no real basis for that because mileage is not, 


” 
| again, is not related to the number of stops. 
| 


iQ Well, it is also not related to volume, right? 


A Well, it is incidental to the volume because the product 
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| has to be hauled around the route. \ 

1 Q But the mileage driven is exactly the same whether you 

| drop off 100 cases at each stop or 500 cases at each stop. 

[A That is true. 

a) So the mileage is not related to volume. 

lA, Not in that sense. But it is related to the product 
that is carried on that truck. | 

1 Q Is it any more arbitrary to allocate that expense on 

| a stop basis than cn é volume basis? 

LA Yes, I think it is. 

 : = do you say that? 

MR. MATHIAS: Your Honor, I beli-e it is arguing 
l with the witness. I think we have covered this point. 
| I don't see what can be gained by an argument. 

JUDGE HINKES: I think the witness has already 
explained why he said it. I don't think there is any point 
| in repetition. 

MR. FALLS: All right. 
| By Mr. Falls: 

Q Now, you say that you would allocate this on the 
| basis of volume, you think that the truck cost is better 
| related to volume than anything else you can think of. 


Yes, that is my opinion. 


Do you know whether the trucks on these routes “were 


fully loaded, that is, whether these had products stacked 


Y 
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' | right up to the roof? 

A I have no idea. 

Q Can you explain to us the manner in which changes in 

volume in your opinion change truck costs? I think you seem 

to say that truck expenses are somehow related to volume. 

| In your opinion, do the truck costs vary in any very direct 

way with volume? , 
A I think they are related to volume because if you are 
operating a route with only half loads I am sure that the tru 
| would last longc~ than if you consistently carried 4 full 
| load or even an overweight load. 
1 Q Have you made any study to determine the amount by which 
| the depreciation of a truck, a dairy delivery truck, is 
affected by the volume carried? 


A No, I have not. 


Q Do you have any basis on which to express an opinion that 


ithe life of a dairy truck is appreciably shortened by | 


| increasing the volume carried in it? | 
1 A I have no data on that. It is just my general impression 
| that that would be the case. 
1 Q There are also many expenses associated with operating 
la truck that have nothing to do in any stretch of the imagina- 
| tion with the volwne carried, isn't that right? 
VA Oh, yes. 


19 Could you name a few? 
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Insurance would be one. No doubt licenses. 


Taxes? 


Those certainly are not affected by the volume carried 


A 
Q 
A Taxes. 
Q 
in 


the truck. 
A No, they are fixed cost on an onmvent basis. 
‘JUDGE HINKES: Wasn't one of the general criteria 
| for allocation of costs the consideration that should be 
| sive to the benefits obtained by the customer? 
THE WITNESS: Yes. 
JUDGE HINKES: And on that basis would not volume 
be an appropriate method of handling? 
THE WITNESS: That would in this case appear to 
be the most appropriate or practically the only basis because 
the benefit to the customer is the product delivered to him, 
ithe benefit he gets from the truck operation, so the customer 
| getting twice as much product is going to get twice as much 
. | benefit. 
JUDGE HINKES: Well now, considering the customer 
i benefit point of view would there be some reasonable basis 
lfor allocating costs on the basis of time spent? 
THE WITNESS: Truck cost, you mean? 
JUDGE HINKES: Yes. 
: THE WITNESS: Very little basis. It is a rather .. 


ltenuous connection at best. There is a possibility that there 
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might be some slight cost involved with time. 

JUDGE HINKES: No. I am speaking now of customer 
l benefit. What customer benefits could follow on the basis 
lof time spent with that customer alone? 
THE WITNESS: I don't know of any benefit to the 
l customer by having ‘he truck spend more time at his place 
of business. 
By Mr. Falls: 
Q Isn't one benefit of having the truck spend more time 
at his place of business is because it permits the routeman 
| to spend more time at his place of business doing the things 
that he likes to have the routeman do? 
1 A es, but we are working that one backwards, though. The 
time the truck spends there is not the causal factor of 
l this. The routeman's activities caused the truck to remain 
i there longer and not the truck remaining longer allows 
| the routeman to be there longer. 
| Q Well, if the truck didn't remain there he couldn't be 
] there long enough to do the things he does, could he? 
| A But he is the one who dictates how long the truck stays 
} there. 
1 Q Uniess maybe he took a helper along. Then you would 


| have to pay a helper, right? So, my understanding is that 


| you would allocate no part of the vehicle cost on the basis 


of time. 
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A That is right * 
Q Let me give you an example, Mr. Lemberg, and ask you 
how you would treat that situation. Let us suppose that 


you have 11 stores, each of which receives the same volume 


“Ten 
of delivery on a given day. fren of those stores have 


such limited service that they can be handled by a single 

truck who delivers the product to each of those ten stores. 

The llth store has such full and complete service that the 

truck can deliver product only to that store in a day, so that 

on the one hand ten stores are served by one truck and on the 
other hand the other store is served by a truck who can devote 

| all the day"s time to that store. 

| Do you think in that situation time spend should be taken 

| into account in allocating the vehicle expense? 

MR. MATHIAS: Your Honor, I am going te object 

i to an improper hypothesis. There is absolutely no relation- 

| ship to that hypothesis in the facts of this case. 

MR. FALLS: I think it is an iliustrative hypothesis 

| to examine the application of Mr. Lemberg's principles. 

JUDGE HINKES: I will allow it. 

THE WITNESS: It would seem to me we have injected 

| a new factor into the thing now because now you say we have 

| a truck that serves only one customer and that the customer's 

| demands require that he have his own deliver — 


I think that is an entirely different situation. 
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By Mr. Palls: 

Q Let me ask you in that hypothetical would you 

not take account of the difference in time spent in allocating 
A In that sort of « situation I think you would, because 
there we have different benefits to the customer. He is 
benefiting because he is demanding a truck all of his own 
for delivery : 

Q Well, let me give you another hypothetical then. Let 
us suppose again ten customers, all of whom receive the same 
volume and who receive limited service so one truck serves 
them, and suppose we have ten other customers who require 


somewhat fuller service so that as among those customers 


who take the same volume only five can be served by a truck 


in one day. So that there you have two trucks, one of which 
serves five customers and one truck serving the other ten 
customers. 

Now, do you think there should be any difference in 
the allocation of vehicle costs as among the ten customers 
served by one truck and the other ten customers who collective \ 
require two trucks? 
A Well, if we now were trying to determine relative 
cost as between the two groups of customers I think we would 
then have to take that into account. 
Q Well, suppose you were attempting to determine relative 


costs as against one of the customers jn the group that 
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required two trucks and one of the customers in the group 
that required only one truck. Wouldn't you take time into 
account? 


A Yes, in that sort of situation you undoubtedly would 


because actually the service factor is different there, but 


we really don't have that situation here. 

Q You say we don't have that situation here. Doesn't 

the evidence in this record-show that A&P stores received 
fewer services requiring less time than many, if not all, of 
the complaint customer stores? 

A ‘Not all of the complaint customer stores. 

Q Well, some of them. You would agree at least some of 
ther, 

A There is a time difference. 

Q There is a time difference and if it is appropriate 

to take account of the time difference in the hypothetical 

I gave you, why isn't it appropriate to take account of the 
time difference here? 

A Well, in this case we are serving the A&P stores off of 
the same truck, off of the same route. Your hypothetical 
indicated an entirely separate situation as between one route 
with five customers and another route with ten. 

Q Let me give you this hypothetical. We have a truck that 
spends all morning serving one customer and the afternoon 


serving five customers and each of those six customers takes 


an 


Testimony of William R, Lemberg 


1546 


the same volume, wouldn't you take that time difference into 
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account in allocating vehicle cost? 
A I don't think I would. 
Q You wouldn't? 
A No. 
* Q So the whole thing hinges on whether you serve them 


| with different trucks or the same truck? 


ethane 


ieee 


A Well, this is an extreme characterization of it. 


Q It is sort of a strange result. 
A Yes, but it is a very strange hypothetical situation, 
too. 
1 Q A strange result, though, isn't it? 
1 A Yes, it is. 
Q Now, Mr. Lemberg, isn't the allocation of truck expense 
on the same basis as salesmen's compensation expense a 
generally accepted accounting technique? 
1 A It is one of the methods used and it is perfectly proper 
| under proper circumstances. 
1 Q It is a recognized method? 
1A Yes. 
You said yes. 
It is a recognized method under the proper circumstances. 
And indeed you have so testified in prior cases, have 
| you not? : 


A Yes, I probably have. I don’t recall. 
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1Q : Isn't it the fact, Mr. Lemberg, that the number of trucks 
that a dairy company has to purchase and operate depends 
jin large part on the amount of time that the truck has 
leo spend at each stop? | 
That may well be. 
Indeed, again in the Beatrice Case were you not asked 
| the following question and did you not give the following 
| answer: 
"Question: Wouldn't the number of. trucks that a dairy 
| has to purchase depend in large part on the number of stops 
| that the dairy is servicing and the number of stops assigned 
| to each route and the amount of time that the truck has to 
coats at each stop? 
| "answer: I would think so assuming that each truck 
| is able to carry enough product so that that would not be 
| a limiting factor." 
| Were you asked that question and did you give that 
| answer? : 
Apparastly I did. 
And did you attempt to give a truthful answer? 


Oh, yese 


Now, is there not evidence in the record in this case 


| that with respect to the Borden situation involved here the 


| time spent on the routes was the Limiting factor in determinin 


| how man, routes had to be operated? 
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A I don't recall that evidence. The only thing on that 
' 
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| line, it is my understanding that the aniver made only one 
| trip and when he finished his route he was through for the 
| day. | 
t Are you familiar with the testimony of Mr. Pergler in 
| this case after the sacoumiet fon of private label program st 
| gave Borden the opportunity to reduce the number of routes 
| from 20 to 13? 
1A I have read that, yes. 
1 Q And wouldn't that suggest that a reduction in the time 
| spent was related to the number of trucks that had to be 
| operated? 

MR. MATHIAS: Your Honor, I am going to object 
| unless that entire portion of Mr. Pergler's testimony is 
| referred to. I believe it is quite improper because Mre 
| Pergler very definitely stated that this was due primarily 
| to the fact that many, many extra services that they were 
| granting to A€P prior to the contrast were eliminated and 
| that these were extra services peculiar to A&P. 

MR. FALLS: That is exactly my point. I think you 

stated it very well, Mr. Mathias. I will withdraw the 


question. 


E By Mr. Falls: 
| Q 


I am going to pass to another subject now, Your Honor. 


Now, Mr. Lemberg, another subject on which you testified 
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was the allocation of building expense. Do you remember 
that? 

| A Yes. 

Q You testified that you didn't think that it should be 

| included as a part of the delivery cost. 

| A Well --- 

| Q I think that is what you said. Correct me if I am 

| Wronge — 

| A The testimony I think was that not all of it should be 
included as part of the delivery cost. 

1 Q But you think it would be appropriate to include some 

bef it? 

| A Some of it perhaps but certainly not all. 

Q Now, on the basis of your examination of the information 

| in this record, is there information available which would 

t sexed you or anyone else to allocate that building expense 

| among the various functions that you think it might relate 

| t02 

| A There is no specific information. There is no way 

| to do it precisely. 

| Q What are the functions or activities to which you think 

| the building expense should be related? 

|A Whatever activities, functions, are performed at the 

branch which I assume was the branch building. 


1 Q Would you identify them. 
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A " These of course would include the receiving and 
| storage of the milk, the loading operation, undoubtedly some 
| part of the building is devoted to the storage and maintenance 
| of the trucks, any clerical function there. 
I assume that the sales operation is conducted from the 
| puiiding, was headquartered at the building. That may be 
all. I can't think of any other at the moment. 
1 Q There probably was some space in the building that 
l was used by or provided for the routemen, wouldn't you 
| suppose? 
ta Possible. 
Q I suppose the only way in which you could make the 
| fine allocation that you are talking about would be to have 
| some information as to the dimensions and use of all of the 
| areas of the building; is that right? 
| A If you wanted to make a precise allocation, that would 
| be dickens 
IQ And without such information you could not allocate 
| — costs to all of those separate functions? 


Not precisely. 


| 
| 


A 

Q You would do it purely arbitrarily, wouldn't you? 

1 A Either arbitrarily or perhaps you could get some data 
jon which to make estimates. - 

lg Do you know of any such data that would permit the making 


| of such estimates? 
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MR. MATHIAS; Your Honor, is he asking now in 
| the record or in existence anywhere? 
| MR. FALLS: In existence anywhere. 

MR. MATHIAS: Your Honor, the witness has only 
| testified on the basis of his review of this record. The 


| 
{ 


| basis of his testimony was that he had reviewed this record 


| and the cost computations with Mr. Havemeyer and I think 
| this is beyond the scope. 

MR. FALLS: ‘Let me ask the witness the question. 
| By Mr. Falls: : : " 
1Q Do you know anything about this Borden operation 

| other than what you read‘ in the record? 

1 A No, I nite. >- ) ; , 

1Q ‘So of necessity the only information you have is what 
lyou gleened from the record? 

A That is right. | 

1Q You never went there, did you? 

1 A Noe 

1Q I think the question was do you know of such data in 
lthe record that would perait the making of such estimates? 
HA ° Well, I have nie studied it in that detail. It-is 
|possible that our data in the record, if correlated, vould 
enable one to make estimates, but on the other hand there 
lare probably other basis that might be just as pare 


At any rate, there is no way to make & precise allocation 
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1 to the different functions. 
1 Q Well let me ask you this now. If there was some space 
| in the building that was associated with the routemen, either 


as offices or as places for them to dress and so on, that 


| 
| expense I take it could probably be allocated perhaps in 


accordance with the allocation of the routemen's salaries? 
LA I think that would be permissible, yes. 
1 Q And in effect that part of the building would be 
| allocated? Pretty much the same way that Mr. Havemeyer 


| did allocate it; isn't that right? 

| JUDGE HINKES: You mean by time spent? 

MR. FALLS: Ultimately by time spent. 

| | THE WITNESS: Yes, I think that would be all right. 

| by Mr. Falls: | 

1 Q Now, if there was some part of the building associated 

| with the selling operation, the salesmen as opposed to the 

| routemen, branch salesmen, I take it that that would 

appropriately be allocated along with the salesmen's 

| compensation, would it not? 

| A Yes. 
Q And in Mr. Havemeyer'’s study the selling expenses, the 

| expenses of the salesmen, were allocated entirely t« the 

| complaint customers with none of it being allocates to 

| ASP; is that right? 


| A I believe that is right. 


ee 


7 Oe 
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That is right. cid 
I take it one of the reasons for that difference is, 

is it not, went Se complaint customers, many, if not all of °: 

them, took glass, took milk in glass gallons, which A&P 

did not? 

A I don't know if that related to all customers or 

not but if they did, that would account for some of the 

difference. 

Q If one customer takes glass and one doesn't, that 

means there will likely be a difference in the number of 

points per gallon per case? 

A Yes. 

Q Because you get fewer points per case in glass 

than you do in paper. Is that not right? 

A That is right. 

Q Lets turn to a different matter. Customer Branch 

Selling Expense. 

You indicated, on your review of the record, you 
felt, at least some part of Branch Selling Expense was 
attributable to the solicitation of new accounts. Is that 
right? 

A Yes. 
Q Do you know, or is there any way of deterrining, from 
this record, what proportion of the selling expense was 


attributable to the solicitation of new accounts? 


Testimony of William R. Lemberg 


1554 9488 . 


A There is no information as to the specific amount 
or proportion. 

Q It is true, is it not, that the record clearly 
shows that some part of the selling expense was spent on 
the solicitation or visiting of existing accounts? 
A Yes. 


Q And the record also shows, does it not, through the 


testimony of the complaint customers, that all or most 


of them were visited on a regular basis by branch salesmen? 
A Yes. 

Q So it is clear that some of that selling effort was 
directed to the complaint customers? 

A Oh, yes. 

Q And to the extent that the selling effort was directed 
to the complaint customers, they should be charged with 
the cost of that effort, is that not right? 

A That is right to the extent it was directed to them. 

Q And if that selling expense was not allocated to them, 
the cost comparisons would, to that extent, be inaccurate? 
A That is right. 

Q Now, the next subject matter to which I would like to 
direct your attention is something I think which you took 
up under the heading of counterveiling costs. Do you 
understand what I am referring to? 


A Yes. 
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that? ee 

A No, not at the moment. 

Q Do you know what expense there would be in lets 
say, terminating a run of private label and commencing a 
run of Borden label? 

A I don't know -- the record didn't qo into that so I 
have no idea what was involved there. 

Q Have you ever heen in a milk processing plant? 

A Yer, I have, not recently but sometime before. 

Q You have never been, obviously, in the Borden plant, 
or have you? 

A No. 

Q Now, the other item you mentioned, I think, in 
connection with this matter of countervailing costs was 
the time spent, in your opinion, by Mr. Tarr, Mr. Gose, 
and perhaps other Borden personnel? 

A Yes. 

Q Do you remember that reference? 

A Yes. 


Q These gentlemen were at the Borden Central Office, 


were they not -- these were aot Branch office employees? 


A No, they were central office. 
Q Could I again have you refer to A&P Exhibit 233, 
Mr. Lemberg: Let me direct your attention -- do you have it, 


Your Honor -- let me direct your attention to page 6. 
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Do you have that in front of you? 

A- Yes. 

Q This represents various Chicago office costs that were 
allocated both to A&P and to the complaint customers, was 


it not, by Mr. Havemeyer? 


A I believe part of this was distributed to O'Hare 


Branch customers. 
Q In other words, he took these expenses, totaling 
$81,922.76, and determined how much of that would be 
applicable to O'Hare and then, by determining what percentag 
that was of the expenses otherwise allocated, he then 
allocated this to all customers, did he not? 
A Yes, I believe that is the way it was done here.. 
Q So that a part of this went to A&P? 
A Yes, some part of it did. 
Q Now Account Location 730 Account 001, is an account 
which included some Chicago Office salaries, is it not? 
A Which account was that, now? 
Q The first one on page 16, which is Location 730, 
Account 001, Administrative? 
A Yes. 

| JUDGE HINKES: Page 6, you mean? 

MR. FALLS: { am sorry -- page 6. 

By Mr. Palle: : 


Q That included salaries, did it not? 
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A Yes, I assume it did. 
Q Well, if you might -~ I have here A&P Exhibit 67, 
which is the Borden chart of accounts, and let me show 


you -- are you familiar with that? 


/ htt have seen that. 


-Q That describes, does it not, the various Borden 
accounts by number and description? 

A Yes. 

Q If we look at that 730, one says Administrative 
Salaries, Supervision, does it not? 

A Yes, that is what it says. 

Q I guess I should have said 730-1-1, which, I think, 
appears on page 6 of A&P Exhibit 233, and there is also 

a reference here to an account called, Sales Overhead, 
which is the 5th one down. That also includes salaries, 4 
it not? 

PY I would think so although I don't know, but I would 
assume sO. 

Q Now, presumably, Mr. Lemberg, the salary of men like * 
Mx. Gose and Mr. Tarr would have been included in those 
accounts, would they not? 

A I don't know -- they could well have been. I 

can't say whether they were or were not. 

@ You have no. reason to believe they were not? 


A No, no more reason they were than thuy were not. 


~ 
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don't know whether their accounts are, again, carried at 


9498 


some other level. I don't know. 

Q You don't know the accounting system that well to 

be able to tell us? 

A That is right. I don't know whether those 

specific men were included in these expenses or not. 

Q If those accounts did include the salaries of all of 
the people at the Head Office, presumably they included the 
salaries of a lot of people who had nothing to do with 
A&P? 

PY Possibly so, yes. At least, nothing to do 

directly with A&P. 

Q In any event, if the salary of Mr. Gose, for 
example, was included in one of these accounts, then A&P 
was, then a part of that cost was allocated to A&P? 

A Yes. 

JUDGE HINKES: But your position is all of it 
should have been attributed to AsP. Is that it? 

THE WITNESS: My point would be before this 
allocation was made on page 6, that that portion directly 
attributable to A&P should have been removed and charged 
directly to A&P. 

By Mr. Palls: 


Q If one were to take out the part of the Central Office 


cost allocable to A&P and allocate that as a direct cost, 
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then would it not have been mandatory to take out the 


part attributable to the other customers and -- 

A I am not suggesting that could have been done. All 

I am suggesting is we do have information in the 

record that certain of these men devoted a good portion 

of their time exclusively to the A&P business. Mr. Tarr, 
for instance, testified to that effect, that a major part 
of his time was devoted that way. Then, it would seem to 
me it would be proper then that that part ought to have 
been charged directly to A&P. 

Q But that would distort the study, would it not, unless 
you also then took out the part of this that had nothing to 
do with AGP. Is it fair to allocate directly those you 

can associate with A&P and then give them a share of the 
rest as well? 

A No, to the extent that was done, if we do that with Tazr 
then we charge the rest of it directly to the other, rather 
than making -- based on some allocation base. 

Q If you identified the people at the Central office 
who served A&P and allocated those costs directly to A&P 
then you ought to take out of the allocation to A&P this 
kind of allocation? 

A Then the balance of Mr. Tarr's salary should have 
been allocated to the Borden brand customer, or directly 
charged. 
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Q In order to make a fair allocation of some part of 
the salaries of individual men to A&P, wouldn't you 

want a time study to determine how they spent their time? 
A Preferably but I think we have to admit that would 
not be practical in a case like this. 

Q It is generally not feasible to allocate Central Offic 
administrative costs as direct costs. Is that right? 

A Usually that is the case but in situations where 

we have a Sales Manager or Vice President who handles 
certain accounts, we have no problem, we can charge it 
directly because we know what he does. 

Q Is it not a generally accepted and indeed very 
common practice in cost accounting to allocate overhead 
costs of this kind on the basis of a percentage of costs 
previously allocated? : 

A That is very commonly done. 


Isn't that the most common way to do it? 


Almost universal? 


Q 
A I think it probably is. 
Q 
A 


Yes, it is the usual way to do it but I have to 
qualify that again only those that cannot be directly 
charged -- if you had some that must be directly charged 
then they have to be removed. 

Q Now, euennae subject matter about which you testified 


was certain fringe benefits. Right? 


em 
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AFTERNOON SESSION 


2:00 p.m. 
JUDGE HINKES: The hearing will be in order. 


Mr. Soeffing. 


oe 

3 

4 4 
S| MRe SORFFING: I will call Roy E. Marquardt. 

74 ROY HENRY MARQUARDT was thereupon called as a witness 
8 || fox the Commission and, having been first duly sworn, testified 
9 las follows: 

10 } JUDGE HINKES: Your full name, please. - 

"| THE WITNESS: Roy Henry Marquardt. 

12 | JUDGE HINKES: Would you spell that, please? 

13 | THE WITNESS: Mwaer-qe-u-aer-d=t. 

i4 JUDGE HINKES: ‘Thank yon. 

15 | DIRUCT EXAMINATION 


i6 |jBy Mr. Soeffing: 
17, 2 My, Marquardt, will you give us your present home address, 
ia please? 


Rural Route 7, Valparaiso, Indiana. 


A Yes, sir, 


(A 
2¢: & And are you presently employed, sir? 
j 
i 
ia Would you please give us the name of your present employer? | 
i 


tA Canteen Corporetion. 


Prior to working with them, sir, where were you last 
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A I was self-employed with Borden. 
Q And in that capacity, sir, what were your duties and 
responsibilities? 
A faking care of the store accounts. 
Q Is that Borden store accounts? 
{No audible answer.) 
MR. SOEFFING: Let the record shew he nodded his head 
yes. 
JUDGE HINKES: Did you say you were self-employed? 
THE WITNESS: Yes, sir. 
By Mr. Seaftfings 
Q When you had your association with Borden, Mr. Marquardt, 
which years did this cover? 
A *65 to °70, thereabouts. 
i Q And when you served the Borden accounts to which you 
referred, what geographical area did this cover, sir? 
A The Valparaigo area. 
Q Xs that Valparaiso, Indiana? 
A Yase ; 
¢ Now, when serving the Borden store accounts to which ycou 
referred, sir, what type of products did vou deliver? | 
A ALL dairy products. 
Q Is that milk and dairy products? . 
Yes. 


Which stores did you sexve with these Borden milk sand 


Testimony of Roy Marquardt 


dairy products, six? 
A A and P and Tittle, big Wheel, IGA. 
Q Wexe these stores in the Valparaiso area that you mentioned 
before? 
A Yes. 
Q Now, could you explain to this court how you were compen 
sated or the method by which you were paid? 
A Well, you can say a point system or a cormission basis. 
So you were paid on a commission basis? 
I would say that that is true. 


Now, Mr. Marquardt, you have previously mentioned the 


stores to which you delivered. How were these stores billed, 


sir? 
A I would give them their billing ticket to be checked out, 
and it would be signed and the billing would go to Borden 
From ine. 
Q So there was a central billing system with Borden? 
A Yes. 
Q And if there was a billing error, whom would the stores 
contact? 

Borden. 

Who set the wholesale prices or the prices to the stores 
for the Borden product if you know? 

Borden. 


MRe SCHAEFER: Could we specify the stores on that, 
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your Honor? 

JUDGE HINKES: Can you specify the stores? 

THE WITNESS: Well, what? Such as A and P of 
Valparaiso, Tittle's of Valparaiso. 

MR. SOEFFING: ‘That is fine for me. I think that. is 
enough, 
By Mr. Soetfing: 
Q Now, Mr. Marquardt, restricting ourselves for the moment 
just to the A and P and the Joe Tittle stores in Valparaiso, 
what kind of delivery did you give to these two particular 
stores? 
Zz Well, I had a four-day delivery, and then, lzter on in my 
services, I dropped it to a three-day. 
Q From what period of time tc what pericd cf time, if you 
can remember, did you give the four-day delivery? 
IA I would say from °65 to °68, thereabouts. 
iH Q Was this four-day delivery to both of the stores? 
Yes. 
That is, both the Tittle and the A and P stores? 
Yes. 
What happened from 1968 forward? 
I dropped down to a thresa-day. 
Delivery? 
Yes. 


Now, when you served the3e stores, Mr. Marquardt, whai: 
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kind of service did you provide? What comprised your delivery 
methods? 


Getting the product into the coolers. 


No. Ce 


A 
.o Did you do any in-store rotation? 
A 
Q 


And did you give the same service to both the A and P and 

the Tittle stores? 

A Yes, sir. 

Q in Marquardt, do you know what I mean by “a returns 
policy"? 

A Not really. 

Q All right. Let me rephrase my question, then. What was 
the policy of the Borden Company witl. checd to outdated milk? 
A I was not responsible for outdated milk. : 

Q What do you mean when you say you were not responsible? 
ie That belonged to the store when it was brought in and, if « 
it outdated, I didn’t warry that. 

| o In other words, if there was a problem about dated milk 
once it was delivered to the stores -- 

It was theirs. 

-~ it was their problem. What about problems which arose 
eth regard to leakers or other faylty-manuzactured milk and 
dairy products? 

That I replaced. 


With regard to both of tne stores, A and P and Tittle? 
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A Yes. 
ie] Now, how did these stores order theiz product for future 
deliveries? Can you tell us something about that? 
A I done all buying of milk and dairy products. 
Q In other words, you figured out the future orders for the 
stores? 
A Yes. 
Q And that was for both A and P and Tittle? 
A Yes. 
Q Now, Mr. Marquarét, if you can celi us, which was your 
: ! larcest-volume customer or the Laccuseevorune customer of 
Borden in this Valparaiso area? 
A Tittle’s. 
Q And can you give us a fairly good estimate of how much 
larger Tittle's took than some of the other stores’ Just the 
A and P stores. 
MR, DEMBROW: Can we have a time frame, please? 
MR. SOEFFING: Certainiy. Let us say in the year 
li 3965-66. 
THE WITNESS: Now you changed your question on me. 
MR. SOKFFING: Strike the question and let me 
rephrase the question. 
By Mr. Soetfing: 
Q You have stated for us that Tittle was your biggest 


| enustomer? 
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A Yes. 


en —— romnmenan’ 
| AEC a I aC 


BS) 


Q Comparing this Tittle store to the A and P store for the 
period 1965 to 1970, can you tell us approximately how much 
more volume the Tittle store took than the A and P store? 
A Well, four to one. | 
see to one what? The Tittle store tcok four times és 
as the A and P? 
Say 1,006 per week against 4,000 per week. 
And the 4,000 per week is for Tittle? 


Yes. 


nie ee ape seantret tamameransbebipieedumaedial 


And the 1,000 per week is for A and P? 
Yes, 

MR. SOEFFING: Your Honor, I don’t think we have any 
more questions. We would just Like to confer here for a few 
seconds to make sure. 

JUDGE HINKES: Very well. 

By Mr. Soeffings 
Q One more question, Mr. Marquardt, if we could. Did you 
get the same commission or compensation per point on the 
delivery to both the A and P and the Tittle stores? 
? No. 
Q What was it? What was the difference? 
4 A Woll, it varied at different times. 


MR. SOEFFING: No further direct examination, your 


24 


25 
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JUDGE HINKES: Mr. Schaefer. 
(CROSS~BXAMINATION 
By Mr. Schaefer: 
Q Mr. Marquardt, I want to ask you a couple of questions so 
there will be no misunderstanding on your role. You described 
yourself as baing self-employed at the outset. Are we to 
understand from that that you did not receive a salary or 
hourly wage from Borden during the period of time from 1965 
through 1968? 
i never did, no. 
Did you pay your own social security? 
Yes. 
And you owned your own truck? 
Tractor-trailer, yes. 
You would describe yourself as an independent operator, 
independent distributor, is that correct? 
A Yes. 
JUDGE HINKES: I have heard the expression “vendor.” 
Is that another name for it? 


THE WITNESS: Oh, some may refer to that as another 


i name, yes ~ vendor, distributor. 


| 


U 


By Mr. Schaeftur: 
You mentioned that there were certain store customers to 
which you delivered wilk products for Borden. On those stere 


customers, you indiceted that ,ou were compensated by what is 
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variously described as, I think mostly, 4 commission basis. I 
think we need to clarify that. Was that a commission basis 
based on the dollar amount of sales or was it a payment to you 
based on the number of points which you delivered? 
A On the number of points, so much per point. 
Q I see. Now, were there eines accounts that you served 
which you did not serve on this payment~per=point basis that 
you have described as to A and P and Tittle? 
A Yes. 
a As to those accounts, did you purchase the milk from 
Borden and then resell the milk to them at the price you set? 
A Yes. 
Q Who dia the billing on those accounts? - 
A Le 

MR. SCHAEFER: I have no further questions, your 
Honor. 

MR. DEMBROWs Your Honor, if I might have a few 
minutes. 

JUDGE HINKES: Very well. 


(A short recess was taken.) 


MR. DEMBROWs Thank you, your Honor. Sefore I begin, 


may I just again ask complaint counsel if there has heen any 
interview report of this witness that has not been provided to 
us? I believe we have been provided copies of one handwritten 


report. If there are any others. 


j 
§ 
} 
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MR. MATHIAS: Your Honor, there is an interview 


reviewed in responss to A and P*s request for a subpoena and 
the request was denied. 

JUDGE HINKES: That should be placed with the others 
as pact of Exhibit 261. 

MR. MATHIAS: We will do 30. 

MR. SCHAEFER: The request for chese interview 
reports was also denied in conjunction with our request for 
! subpoena and, in that regard, it is being kept with the others 
for both purposes. 


JUDGE HINKES: Yes. 


i4 |! By Mr, Dembrow: 


$71 Q Me. Marquardt, you stated that you delivered to an a and P 


oy 
{, store ia Valparaiso, indiana. Was this the endbaala A and P 
+ gtore that you delivered to? 


iA Yas. 


report wich was not turned over to A and P on the grounds “hat j. 
it was not a statement of the witness and it is one which you 
é 
i 
, 
H 


Q: ‘o your knowledge, is this the only A and P store in 

f Valparaiso, Indiana? 

t h Yas. 

Ne. Marquardt, when you served this A and P store, did you 
provide promot ional material, 6igns, to this store? 

ae : 


And was this curing the period of time that the A and P 
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store was receiving private-label milk? 
A Yes. 
Q During this period of time, Mr. Marquardt, did you provide 
promotional material such as signs and so forth to the other 
stores that you served? 
A Yes. 
Q Mr, Marquardt, I believe you stated that, in regard to 
ordering of milk and dairy products, that you did the ordering 
for the various stores that you served. 
A Yes. 
Q Did the A and P store, during this period of time, follow 
a@ practice of preordering milk and dairy products? 
A No. 
Q When you visited the A and P store that you served, wags 
there a card ox document that was waiting for you in the store 
listing the amounts of each product that was required? 

YA No. ae 
Q Are you familiar with a document that was used in this 
A and P store called a control card? 
A No. 


iQ Mr. Marquardt, in regard to the A and P and Tittle store 


a you served in Valparaiso, I believe you stated that you 


eventually forwarded the tickets listing the amount of merchaa<- 


idise to Borden's offices; is this correct? 


VA Yes. 
{ 


\ 
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Q Did you have anything to do with the billing for these 


stores apart from sending that ticket in to the office? 


aA No. 
Q Mr. Marquardt, I believe you stated that you provided 
four-day delivery to both the A and P store and the Tittle 
store in Valparaiso until some point in ‘68. 
A Yes. 
Q Are you sure or is it your best recollection that the 
three-day delivery did not come in until 1968? 
A I can’t answer that one. I am not sua. 
7 Q Could the three~duy delivery to #. ard P have come in et 

some earlier point in time? 
A I really don't know. 
Q Mr. Marquardt, © would like to show you a copy of an 
exhibit which is in evidence as CxX~-75-G and just ask you to 
read over this one page, especially calling your attention to 
the date at the top of the page and the reference to the city 
of Valparaiso halfway down the page. 

JUDGE HINKeS: Are we sure that has been received in 
evidence? 

MR. MATHIAS: We will check that, your Honor. 

JUDGE HINK3S: Yee; I have found it. 

MR. DEMBROW: Through Mr. Tarr, I believe, 

MR. MATHIAS: Yes, it was ceceived in evidence except 


for any handwriting on it. 
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By Mr. Dembrow: 

Q Mr. Marquardt, in reviewing this page identified 16 
CX-75-G, does that refresh your recoljJection in any way as to 
when the A and P store in Valperaiso hegen receiving or at 
least was receive three-day delivery? 

MR, SOEPFING: Your Honor, i am going to object to 
that for this reason: Mr. Marquardt was net the usual 3ordon- 
type driver. He has testified he was an independent distriiv- 
utor servicing Borgen accounts, and there is no evidence in the 
record Laying a foundation to show that the three-day delivery 


being made in Valparaiso was in any wey connected with 


_ Mr, Marquardt. 


JUDGE HINKES: In any event, the document may be 
shown to the witness to refresh his recollaction, which appar- 
ently is not quite complete here and now, so I will have to 
overrule the objection. 

MR. DEMBROW: ‘Thank you, your Honor. 

By Mx. Dembrow: 

Q Mx. Marquardt, does this document refresh your recollec~ 
tion in any way? 

A Well, I can’t recali sesing one back then. 

Q No, I am not asking you if you suw this. I am just asking 
you whether or not seeing this page with the date and the 
reference to the city of Valparaiso -~- whether or not this 


refreshes your recollection as to when the A and P store in 
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Valparaiso that you served began receiving three-day delivery 
or was receiving three-dzy dolivery. 


A NOe 


MR, DEMBROW: Your Honor, I have no further questions 
MR, SOEFFING: Your Honor, just saveral very srief 
questions on redirect. 
REDIRECT EXAMINATION 
By Mr. Soaffing: 


Q Mr. Maz dt, you utatad, in rerponse to a question by 


me, that you were paid on a onint basis and, in response to a 


question from Mr. Schaefer, that you were not paid on a salary 
or hourly-wage basis. By this, do you mean that you were paid 
on the volume delive.ed to the various stores and not on 
éelivery time expandod? 

A ~ waa paid on the point system, not on volume of time 
TPONto 

Q You were paid on the volumes of purchases of the store, not 


ja the volume of time? 


1 A Right. 


are Paes en ae eee ee . 


0 Now, Mr. Marquvas:dt, during the period 1965 through 1970, 
aid you deliver private-label. products at any point to thes 

A& and P Valparaiso store? 

A Yos. 

Q’ And during thec same period of time, did you contirus to 


aolivex Borden—lLabel products to your osher accounts? 
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Ye@sa 


And includad is: the other accounts were the Tittle storss? i 


A Yes. 


Q At any «ime during the 1965 through 1970 period, did the 


Gelivery of private~label products to the A and P store cause 
you any problems in servicing or delivering toe thosa storas? 
A . I don’t know how to answer that one really. If you could 
state that a little differently perhaps. 

Q Yes. 

MR. DEMBROWs Your Honor, I really don’t think that 
these questions were at all raised on cross-exanination by 
either of respondents. 

MR. SOEFFING: Your Honor, yes, they were. 

JUDGE HINKES: Well, there is no pending question at 
‘he moment. Let us wait iad hear what the next question 
‘will ba, 

By Mr. Soeffing: 
Q Let me rephrase the Last question I put to you. Was the 


ordaring of the private-label products for the A and P Valpa~ 


P 2, 
i ete bng tata lente fiteteeeeinaee a thaveoreageneeapegined 


raiao store any more diff:.cult than the oxJering of Borden-~ 
label products for your other accounts, including Tittle? 


A Yes» 


RP AE GT I Li Bo EBA ON RE EO BS" al ENE Cl EG 


In what way? Can you exolain to us your answer? 


_- a& 
Aen PIERS ee IO 


A Well, had I bought too heavily for A and P, I had a sale 


eo eer: 
ee eR a eet 


, for the Borden label but I wouldn't have if it ware the A and ? 


<8 
Sa ee 
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iabel. 
- in other words, if you had overbought on the Borden dacel 
for one castomer, you covld sell that £o another, is that 
right? 

Yes. 

You could sell that to another customer? 

Yese 

But if you had overbought on the A and F iabei., then you 
could not sell it to another customer because it was privat:- 
label; is that your answer? 
A Right. 

MK, SOBFFING: No more questions, your Honor. 

JUDGE HINKYS: You made some reference to supplying 
promotional material to vour stores brit mot to the A and P 
store. What sort of promotional materials are you speaking of? 

THE WITNESS: Ch, say Titles von @ sheese Bale, 50 
you had a small banner, “One pound cheese, 28 sents," 6 picture 


of the carten and such. 


JUDGE HINKSS: Well, now, A ané tebought its own 


private-label prodnets as well as some 8crden products, 
adan't it? 

T4E WITNESS: St was mainiy privete~Label. 

JUDGE HINESSs But there were some with the Bordeii 
label, right? 


THE WITNESS: Perhaps one item. 
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JUDGE HINKES: Did you ever have any promoticn on 
that for A and P? ’ 
THE WITNESS: No. 
JUDGE HINKES: Is there anything else? 
MR, SCHAEFER: No, sir. 


JUDGE HINKES: Thank you. You may step down, 


Mr. Marquardt. 


(Witness excused.) 

JUDGE HINKES: Do you have anything else to present 
this afternoon? 

MR. MATHIZS: Your Honor, there are no other witnesse 
this afternoon and I have nothing to present at the momeat. I 
prefer to take the reat of the afternoon in preparation of 
tomorrow. 

JUDGE HINKES: I believe our next witness is sched~ 
uled for tomorrow worning and we have made our tentative 
aveurcimehve at any rate for Thursday and Friday. I thisk we 
_@11 understand that situation now. We will therefore resess at 
' this time and resume tomorrow morning in this room at 10:00 a.m 

(Whereupon, at 2:45 p.me, June 26, 1973, the hsaring 
in the above-entitled matter was recessed, to reconvene 


at 10:00 a.w., June 276 1973.) 


[een 
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1578 THE WITNESS: I believe the question was how 
important? 
Hn. MATNIASs “Yes, air. 


By Mr. Mathias: 


5 | Q Yow important is purchase price to your company with 


6] colation to your ability to compete? 


°7 A Most important. 


ola Do you consider discounts or rebatos of one or two 
: { 


porcent on any product to ba important? 
ila Yos. ; 
Q What is that, sir? 

The natura of our business, we ict profit -~ operate 
on less than not, many times. 

thins how important is milk to your operations? 

Very important. 

And why is that, sir? 

It represents a good share of our total volume. It's 
an item that people use everyday and if we are price com- 
petitive, it will bring them to the ee cae heen 
Q Are discounts and rebates on milk and dairy products 
jmpoxtant to your operation? \ 

\ 

Yes. 

Why is that, sir? 


Woll, it allows us to stay competitive. 


Would discounts and rebatgs on. milk and dairy products 


7. 
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MR. MATHIAS: All right. 1979 
QiiBy Mr. Mathiass 
gfa mr. Minard, during the periods October ‘66 through 
4||March '67, and June °69 through March of *70, what corpor= 
§jjate chains were doing business in tie Hammond-Highland 
Gflarea? | 
7 ia A & P, Kroger, Jewel -- if you call them corporate 
$i\chains, Burger ~~ there is Stracke and Vantil; in the 
§ |] nammond area, Pay-Low =~ 
Offa ana -- : 
iia -- that is about ite 
ila -- in the Gary area, what corporate chains were doing 


13 ||pusiness during these same time periods? 


lia A&P, National Tea, Kroger, Jewel, Buy Low, Wise Waye . 


15 |thritty-mart, Tiptop. That 4s about it. 
16 Jo ’ and in the Valparaiso area, what eoxperate chains 
17 | were doing business in these two hme periods? 
| National, A & P, and an independent named Millers. 
That was just a one-stors independent? 
One-store independent. 
Now, sir, during these time periods, October of "66 
22] enzougn March of ‘67 and June of *69 through March of 1976, 
i what effect would it have on your business if you sold milk 
jat a price higher than that charged by the corporate chalas 


25 
jin these market areas we have named? 
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MR. CURNIN: Objoction, your Nonor; still a 
hypothotical question. 
MR. SCHAEFER: Same objection. 


JUDGE UIMKES: Overruled. 


By Mr. Mathiass 


Q Are you familiar with the term "loss leador" as it is 


used in grocery morchandising? 


1 

a 

3 

4 

§ THE WITNESS: It would hurt our business. 
5 

7 

8 

9 


A Yos, sir. 
1011 Q And what does it mean, sir? 
li MR. CURNIN: Objection, your Honor, if we are 
12}] again falling back into the goneral grocery line, and we 
of are not talking about milk and dairy products. 
14 Hr. Mathias: Your Honor, these are strictly 
15 || preliminary questions. 


MR. CURNIN: But are they probative, and are 


thoy relevant? 


* 


JUDGE HINKES: Woll, I do think we should first 
gat sone understanding as to the meaning of the word, and 
than we will expect some greater specificity -~ 

MR. MATHIAS: Yes, sir. 


. * é 
JUDGE HINKES: -- which I would expect will be 


forthcoming. 
I will overrule the objection. 


TIE WITNESS: A loss leader is an item that we 


ssel at retail for less than it cost. us. 
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By Mr. Mathias: 
Q And why do you do this, sir? 
A To draw customers and create volume. 


Q Now, is milk sometimes used as a leader, as a loss. .- 


leader in the market aroas in which your stores are 


located during this period, these two time periods? 
A Yes, sometines. . 

Q Now, sir, if you received a lower purchase than 
your competitors on milk and dairy products, what 


competitive advantage, if any, would it give to your 


stores? 


MR. CURNINs Objection, your Honor; hypothetical. 
JUDGE HINKES: Overruled. 
THE WITNESS: We could sell our milk for less 
than our competitors. 
By Mr. Mathiass : 
Q Sir, are you familiar with the Tittle Company's 
dairy purchasing practices during the period October 
of "66 through March of '67, and June ‘69 through 
March ‘70? 
A Yes. 
"7 Q Now, in connection with your, purchases from the 
Borden Company, how were you billed by Borden? 
A Weekly. 


3 | 
1 Q That would be a weekly invoice? 
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A Right, um-hmn, 
Q Did you rocoiva robates or discounts off of the 
invoica == off of tho invoica prica? 
A Yos. 
Q Now, in tho poriod Octobor of '66 through March 
°67, did you racoivo robates or discounts fox your 
stores locatda at, in Highland, in Hamnond and the 
two storas locatcd in Gary? 
Yes. 
How often wore those discounts or robates paid? 
Monthly. 
And how wera they paid, six? 
As £ xodata; thoy wera based on a four cent per 
gallon and two cents per gallon. 
Q Per gallon or. half gallon? 
A Per half gallon basis, one check distribution for 
the four stores, the total number purchasad, in other 
words. 
Q And approximately when would you recoive a check 
for a particulas month, say, take October of "66, when 
would you recaiva your rebate for the October '66 
purchases? 
A Well, as I xccall, -usually in tha middla of the 


noxt month, or toward the latter part. 


Q Now, during the same time poriod, October °66 through 
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March '67, did you’ reccivo a rebate or discount off 

of the invoice price for the Valpariso store? 

A No, I did not. 

Q The Valpariso store ai billed net? 

A Right. 

Q Now, during tho poriod June '69 through March 
1970, did you sntctde seucian off of the invoice price 


for the Highland store and the two Gary stores? 


oes oOo 8 &@ 8 SS 


A Yes. 


% 


Q And how wore those rebates paid, oir? 


FE mond 
—- & 


A Thoy were paid monthly, individual checks to the 


iS 


three stores involved. 


oud 
oo 


Q And was there any change in the basis <- was it 


be 


still on this was per gallon and half gallon 


peed 
on 


basis? 


tea 
oo 


A No. At that time it was a 2 percont of total 


S 


purchases during that accounting poriod. " 


Q And again when would you receive -=- how would 


feed 
Sat 


you bo paid this rebate? 


A By check. 


Q And was it a chock -- wore there three separate 


chacks or one check? A 
i Yio 


A © Three separate chockse- - 
Q And when would you raceive the check for a particula 


Month, say the dune '69 rabata, approximatoly when would 
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you roeoive the robite checks Zor those three stores? 


t 
val 


Oh, sometino during the ncxt month, usually the 
middle of tha month or tho Llattor parte 

Q Now, during this poriod, Juno °69 through March 
1970, did you rocaive any xobatos off tho invoice 
price fox tho Valparaiso store? 

ate : 

So again the Valpa: aiao store was billed not? 
Right. 

Did you also purchase ice croam fron Borden? 


Noe 


Now, My. Minard, did you pay, during these two 


timo poriods, October °66 through March '67, and 

June '69 through March '70, did you pay your Borden 
bills promptly? _ 

A Yese 

Q Wag your credit cating with Borden good, to your 
knowledge? 

A Yos, IL think s0. . 
Q And to your knowledge were thore any added exponses 
of collection from you by Borden? 

A Noe 

Q Now, sir, in connoction with an earlier question, 
wa asked you to namo certain corporate chains in the 


throe market areas, 
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Q Just Borden? S 8 ) 
A Um-hmm. 
Q And would that be true through the period '66 to 
70? 
A ‘66 through ‘70, I believe we -- it seems that we 
quit buying from Borden in our Valparaiso store in 


January of 1970. 


In January of 1970? 


oon 2a &» © WD 


I think that's correct. 


—4 
a} 


And who became your dairy supplier at that time? 


=< 
pat 


Home Dairy. 


SS 


H-o-m-e? 


ro) 
oo 


bat 
o> 


Are they a local dairy, sir, as you would describe 


bond 
ot 


it, or -=- 


bend 
cor) 


No, they are not. 


a] 


Where do they operate from? 

From Bern, Indiana. 

Bern? °‘ 

B-e-r—-n. 

And how far away is that from your Valparaiso store? 


Approximately 120-30 niles. 


During the period 1966 through 1970, was Home — 
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When did they come into the Valparaiso area? 


oO 


Well, thoy weren't, to the best of my knowledge; 
I assume that they came into the Valparaiso area when 


they began delivering milk to us. 


Q You don't recall their being in the area servicing 


others, or soliciting customers prior to January of "702 


Not to my knowledge. 


When were you first solicited by Home Dairy? 


ooaoews &8 Oo &» © BS 


. 


Some time in 1969, I think. 

Beginning of the year, middle of the year? 
I have no idea. 

Did you handle the negotiations, sir? 

Yes. 


Would it have been in the second half of 1969? 


More than likely, yes. 


A 
Q 
A 
Q 
A 
Q 
a 
Q 
A 
Q 


Did Home Dairy offer to serve any of your other 


stores, and specifically, your stores in Gary and Highland 
A Yes. 


pee 
oe 


Ce ae eee 


bed 
i¢s) 


Q Did you switch to Home Dairy in January of 1970 


because they offered you a better price -- 


A Yes. 


Q -- than you were then paying the Borden Company? 
B Yes. 


ad 


Q‘° And did they offer you any additional services or 


RR BSB ES 


other benefits? 
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Yes, weekly specials. 1587 
. Anything else, six? 


No. 


Is the method of delivery by Home Dairy to your 


Valparaiso store the same as‘ it was when you were receiving 
e . 


‘imilk from the Borden Company? 


t. 
CS 


~. 


A In Valparaiso, Yes. 


Q Yes... 


So that you switched to Home Dairy because they 
offered you weekly specials, and better milk prices and 
better prices on dairy products? 


Q When you stopped dealing with Borden in January of 


1970, was there any equipment or whatnot on the premises 
that you had to return to the Borden Company? 
"A Yes, there was equipment on the premises. 


Q What equipment was returned to Borden in January of 


1970? 


A There was no equipment returned in January. 


Q °: ZI may have misunderstood your testimony, sir. f 


thought there was some equipment on the premises that was 


returned to Borden at this time. 


ee No, I am sorry. I misunderstood the question. 


There was some equipment belonging to Borden on 


| 
| the premises. 


* 
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Well, in January of 1970 did they pick that equipment 


No, they did not. 


They left their equipment there? 


Yes. 


did you buy it from them? 
No, = have not. 


" whe quipment still belongs to Borden? 


ooaonswsonunwk® eo Ss ww 
mo rp nr 0 Fr 8D PF 


Yes. 


Have there bean any discussions between you and 
Borden as to the return cf the Borden equipment? 

A Yes. 

Q - And can you tell us about those discussions, sire 
what they said to you and what you said to them? 

A : Well, there has been a long range of discussions 


immediately thereafter, after the change, suggested by them 


They would -- we haven't determined what the equipment is. 


Q Yes, will you identify the equipment for us? 
A Okay. 
The equipment is a dairy cooler. 
Used for what purpose, sir? 
For milk storage and dairy products storage. 
Is this a walk-in cooler? 
Yes. 


How big is it? 


i MIE TOP BO) 6 kA Pe ee eee eee “i & 
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A {No response.) 1 5 8 Q 
| 
Q In approximate square feet, is it ten feet wide and 


twenty feet long? 
A £ would say ten by sixteen. 

Immediately after we left, quit buying from 
Borden and Company in Valparaiso, the discussions of the 
cooler came up, and it was decided then by Mr. Joe Hines, 
who worked for Bozxden at that time -- and still does --— 


that perhaps he would just leave it there for a while, 


and we will think about it, and maybe we won't continue 
buying from Home, we will go back with Borden, and so that 
kind of rested for a long while. . ve : 
Subsequent discussions were “how about buying ite" 
"No, I don't want it. How much do you want for 
it? That is too much. Come and take it out.* 

"Well, let's let it go for a while.” 

That is still going on at the present time. 
That is the present status? es 
Right. : 
Is it still being used by you, sir? 


Yes e 


o>» Oo PP O 


When did you receive this dairy cooler from the 


Borden Company? 


A It was in two stages. Dates are pretty tough. 


It seems like 1967 they placed a dairy cooler 
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outside the store. At a later time, when we were remcdel- 
ing, they added to that same dairy cooler, and it was 
placed inside a newly-built back room area. 


Dates e Cape me, 


Q - But your recollection is now that you received a 
‘}cooler from them'in 1967? . 


A Yes. 


Q And when did you remodel the store, sir? 


@ 
A In '69, I believe. 


Q And then did they transfer that outside cooler into 


,the remodeled area, or did they bring in a new cooler? 
A We merely built around it, and they enlarged the 


same cooler that was on the outside. 


They enlarged the capacity of the cooler -- 


- “= that you had for a two-year period? 


Yes, sir. 


Did you have the use of this cooler without charge 
the Borden Company? 


Yes. 


Did they -- and by “they", I mean the Borden Company, 
did they maintain it? 
A No. 


Q 


It was our obligation to maintain it. 


You maintained it and you supplied the electricity? 
A Right. | 
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Q In 1968, did you enlarge the : Valparaiso store? 
A. Yes. 


Q * and in addition, did you modernize it? 


. Yes. 


q . And did you do so to take advantage of the increased 
business that that store was experiencing in an effort to 
further increase the business? 


A Yes. 


o oN Oa ne © DP 


Q What? 


rary 
S 


A Yes. 


pe 
ies 


Q How large was the store, sir, prior to its enlargement 


fe 
BS 


| in 1969? , 


bod 
eS 


A Approximately 25,000 square feet. 


bed 
te» 


Q And it was increased to what size? 


foe 
a 


A 35. 


f= 
oD 


Q You testified, I believe, that the Home Dairy offered 


S 


to serve your stores in Gary and in Highland in 1969; is 
that true, sir? | a 
Right. 
But you decided not to take them up on that offer? 
That's right. 4 
And why was a sir? 
It was a new dairy. We didn't know how it would do. 


We decided to try it in one store and see how it wox%ed out 


Q How has it worked out in your Valparaiso store? 


oo Oar oO 9 
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Extremely well. oo 


A 
Q 


Have you transferred wane or given them additional 
stores to service? 
A Yes. 

And what stores are they serving now? 

MR. MATHIAS: Your Honor, I am going to object 
to this further line of questioning because it obviously 
goes beyond the 1970 period -- at least it appears to me 
that it does. , 

Complaint counsels evidence only goes through 


March of 1970, and this inquiry would appear to be irrel- 


evant to the issues of this case. 
q 
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JUDGE HINKES: rt seems you are going beyona 
the 1970 period. 


6 


MR. CURNIN: May we determina, your Honor, 
from the witness just when the changes occurred? 

JUDGE HINKES: All right. 

MR. CURNIN: Ana Lf it's beyond the period, 
then it's beyond the period. he 


THE WITNESS: June of *70, as 2 recall, 


ooN OF oO wm @ BP ad 


By Mr. Curnin: 
Q June of "79? 


Q In June of 1970, what stores dia they commence 


serving? 


MR. MATHIAS: Your Honor, I'm going to object. 
JUDGE HINKES;: fr beliove you have tha cutoff 


of March, *70, don't we? 


MR. CURNIN: Well, wa do, your Honor, 


MR. MATHIAS; Your Honor, I'm not too sure -- 
MR. CURNIN: Ana I think that that’s relevant, 


for obvious xyeasons. 


MR. MATHIAS: Your Honor, those obvious 
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reasons escape me completely. I don't see what 


difference or what boaring on this case this witness* 


doalings with Home Dairy have at all. I -- sot do not 


boliove that the rolovance is so obvious. 


JUDGES HINKXES: I’m going to sustain the 
objoction to the question. 


The question as now posed is fairly narrow. 


& 
ha inquiry is whather -- is as to what stores began 


recoiving the Home Dairy milk in June, 1970. Now, that, 


I think, is totally irrolevant, and I think that I must 


sustain the objection. 
By Mr. Curnin: 
Q Did you, prior to March of 1970, enter into 
negotiations with the Homa Dairy to supply your two 
stores in Gary and/or your store in Highland? 

Yes. 

And when did you cater into those negotiations, sir? 

They were goiag on continually. 

Starting at what time? 

Sometime in the latter part of ‘69. 

And the Home Dairy offered to sell milk to all‘of 
your stores at a prica below that which was then baing 


charged to you by the Borden Company? 


A Yes, sir. 


Q Did you enlarge and/or modornize any of your other 


ge 
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Did you receive special deliveries in your stores 
in Gary from Borden? 
| A Yes. 
Q Did you receive -- 


A On occasion. 


Q pid you receive special deliveries from Borden in 


your store in Highland? 
A Yes, on occasion. 
Q And your store in Hammond, when you had one open 
| in that area? 
i. Yes. 
| And your store in Valparaiso? 
Yes, on rare occasions. 
And how was the milk delivered? Was it delivered 
your cooler in all of your stores? 
Yes. 
And on occasion, would the driver place the milk 
in the dairy case in al? of the stores? 
A On occasion. 
Q And would he on occasion in all of these stores 
rotate the stock? 
A Likewise, on occasion. 
1 Q And did Borden's salesmen call on these stores 
during this period of time, "66 toa '70? 


1 A Not to my knowledge. The salosmen would call on 
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uy myself. I always assumed they did. Whether they did, 
| or how often they did, I don't know. 
Q But Borden salesmen would call on you, sir? 


. Oh, yes. 

Q Who ran the risk of loss for spoilage during this 
period of time, °66 to '70? 
A Generally, the dairy service. 

| Q During this period of time, did you get in-the- 
store promotional material from Borden for your five 
stores? | 
A Yes, on occasion. 
Q And did they ever send around demonstrators to your 
stores? 
A Yes. 

Q And did you also receive weekly specials on dairy 

| products? 

| A Yes, we did. 

/ Q Five and ten cents off items?- 

HA Generally not that aeiiee but three to five. 


Q Did you receive on occasion from Borden during this 


| period of time in these stores free samples? 


A Yes. 


| Q And did you receive from them assistance at the time 


| of opening of a new store or the refurbishing of an 


| existing store? 
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Yes. 1597 


so: ow 
on » 


And what would that consist of? 


A Well, generally during an opening, it would involve 


some free samples to pass out to customers as a giveaway, 


and, oh, help of one or two of their people for a few 


: rE SES eee 


days, or one day during the opening, just general help 
to take care of their stock or help customers in 


general. 


You montioned that -- excuse me, sir. 


oo oN OD Oo Se @ 


peat 
jon 
6 


As I stated, the dairy cooler. 


Pardon me? 


The dairy cooler that wa have already talked about. 


524 
13 


They would go in and rotate the stock? 


Ro 


No, now I mean the, allowing us to use a walk-in 
| cooler. : 

| Q Here you have reference to ie walk-in cooler at, 
| the Valparaiso store -- 

| Right. 

-- that you had starting in 1967? 

Um-hmm. 


Did you have the use of coolers or other equipment 
n-any of your other stores? 


Noe 


Was that the only store that received equipment 


| for which no charge was made? 


Pre 
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Liiinterest subsidy from the Borden Company during this 
Q\l period of time? 
$3 A ‘ Yes. 


4} Q Would you explain to us what that represents, and 


5 || now it was calculated? 


j 


6] BR I don't know exactly how it was calculated. I can 
. 


7] tell you the theory of it. It was a, simply a loan we, 


8}] Joe Tittle and Sons ‘borrowed, borrowed money, and for whic 
9|| we repaid principal and interest. Borden subsidized the 
10] interest in some amount. I am not quite clear exactly 


| 
11 |] how -- for example, if we paid seven percent, they perhaps 


12 euteoed the interest payment by two percent. 
13} The checks were, as I recall, decreasing in 
‘441] value each month through this period. 
15 Did the interest subsidy payments vary -~- 
Yes. 
-- during this six-month period? 
Yes. 
And did you receive any interest subsidy payments, 
before and after this period? 
Yes, we must have. 
When didyou take out the loan? 
I -- I can't -- I don't know that. 


What was the amount? 


To the best of my knowledge, it was $° 00,000. 
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What bank? 

(Shrugging shoulders.) 

You don't know, sir? 

I do not know. 

vid Borden help Joe Tittle and Sons get this loan? 
I -~ as I recall, theydid. 

And the interest subsidy was two percent, as best 


you can recall, on the total interest payments? 


oon oan & © & » 


As best I can recall. 


-_ 
oOo 


And how often did the company receive that payment? 


BS 


And how was that money entered on the books? 


A 
Q 
A Monthly. 
Q 
A 


a) 
i) 


It was merely applied to that, that same account 


ba 
apes 


to reduce the interest payment. 


rd 
os 


MR. CURNIN: I ask Complaint Counsel if he 


ee 
oO 


has a copy of the Tittle Food Center's letter dated 


fond 
s 


November 4, 1972, and if these documents were produced 


twa 
o 


pursuant to a subpoena, I ask that we be shown a copy 


tows 
© 


of the subpoena. 
MR. MATHIAS: You mean this November 4, 1972 -- 
MR. CURNIN: Yes, that letter, if it was 


produced pursuant to a subpoena. 


MR. MATHIAS: It was not produced pursuant to 


a subpoena. 


I do have a copy of the letter here. 
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MR. CURNIN: I would like to show it, and the 


attachment, to the witness. 


: MR. MATHIAS: You want the other copy as well, 


don't you? 
MR. CURNIN: I have written on my copy. 


MR. MATHIAS: There may be writing on this 


copy. Let me see. 


There is -- if there is, I have no objection 


oon owe © SS » 


to him looking at it. There is writing on it. 


~ 
ro] 


MR. CURNIN: Is that an attachment to the 


oad? 
feat 


letter? 


MR. MATHIAS: That is -- these are some carbon 


12 
13 


copies -- I mean, some Xerox copies. 


toad 
wpe 


MR. CURNIN: Of the same letter? 


jose 
oT 


MR. MATHIAS: Of the same attachments. I do 
not have any cleaner on than that. 
MR. CURHMIN: No, but the letter in front of 
you, or the document in front of you looks to be dif- 
ferent from the documents that I have in my hand. 
MR. MATHIAS: Those are my own personal notes, 
Mr. Curnin. Would you liks to look at them? You may not. 
MR. CURNIN: If it may be relevant, it may be 
worthwhile. 
| By Mr. Curnin: 


=| 


Q I show you this document and ask you if you are 
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familiar with the -- I have a copy, your Honor <= are you 


familiar with the records which are attached <-<- 


<a 


MR. MATHIAS: Your Honor, I would object to 


the characterization by this witness of what is attached 


to that letter. 


JUDGE HINKES: Well, the witness hasn't been 


asked to characterize. 


MR. MATHIAS: No, but Mr. Curnin, in his 


oon oan &® © SP 


question, has characterized the attachments to that 


we 
oe 


letter as records. 


ieeé 
eee 


JUDGE HINKES: Well, let's just ask the 


peat 
ba] 


witness, then, if he is familiar with the attachment to 


ed 
a 


the letter, what appears to be a three-page attachment. 


i) 
=> 


THE WITNESS: Yes. 


tad 
a 


By Mr. Curnin: 


= 
o> 


Q Can you describe the first two pages that are 


a) 
ss 


annexed to this letter dated November 4, 1972? 


a 
foe] 


A The interest expense and interest return? Is that 
the -- 

Q sa, the -- all right. That is not the first one 
that I have, but going to that page, sir, which !s headed 
*"Ledger,"” <-=< 


A Um—hnim. 


Q Vay: interest expense and interest return, what does 


that represent? 
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It looks to me like the interest expense and interest 

% 

return from Borden on the loan that we were discussing. 
In other words, under the column "Credits," those 


are the payments you received from Borden which you have 


described as being an interest subsidy for the period 


of time specified, September '65 through August of '66? 


A Right. Yes. 


Q Will you look at the other pages, sir, and tell me 
what information is reflected on those sheets? 

MR. MATHIAS: Your Honor, I think -- 

THE WITNESS: I don’t know. 


MR. MATHIAS: -- the witness has not yet been 


qualified to respond to those, to a question as to those 
sheets. It hasn't been shown that he is familiar with 
these particular sheets. 

JUDGE HINKES: There is nothing to indicate 
that this witness is at all involved in this communica~ 
tion, and he is not qualified to explain it, unless he 


has some personal knowledge. 


By Mr. Curnin: 


Q Have you seen these sheets before? 
A No, I have not. 


Q Do you know what form the company recorded rebate 


payments received from Borden? 


A In a ledger. 
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A Not absolutely. 

Q ‘There is an entry on 30-C, No. 8, Bordens, and is 
that the interest payment pone 

A Yos, again, correct. 

Q fo your knowledge, d:es Respondent A&P Exhibits 30 
and 31 represent the interest payments and rebates that 


the company received from Borden? 


A. Yes. 


oo Ss Oo on me OD BD 


iQ Do you know whether or not it's a complete record 


i) 
oO 


of all the payments that you received from the Borden 


Cd 
bod 


Company? 


5S 


A XL don't know. I would presume that it is. 


a 
© 


Q You did not prepare the record? 


— 
oa 


A No. 


ro 
ot 


q I notice there is an entry here on 30-G, Borden 


=~ 
CS 


Valparaiso, $25. 
What does that represent? 
| A X could only nae that an amount like that would 
be a payment for a csxonstrator or -- apafor peeduet 
used in a one-day sale, ox something like that, or 
perhaps we used our own, 


~ , 


Q But a rebate you received from the Borden. Company ed 


Yes. 


A 
Q -- applicable to your Valparaiso store? 


That would ba different than the others. 


en a ao 1 
m Ob = OO 


oo 83 © OF &@ OO. 8 om». 
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Q My description of it is correct? 
A 


Yes. 


MR. MATHIAS: Your Honor, I -- I would strencly 
protest Mr. Curnin's describing the documents, figures 
herein. : 

The witness has stated that it is different 
from the other. I believe that if he wants to find 
out what this is about he should ask the witness rather 
than testifying himself on the record. 

JUDGE HINKES: The question was a little con- 
fusing, Mr. Curnin. When you said that your description 
was correct, what description were you referring to? 

MR. CURNIN: I will go over it, your Honor. 


I thought that it was clear. I will have to go back 


!now and find it. 


1 
2 
3 
4 
i) 
¢ 
ol 
8 
9 
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MR. CURNIN: @Q There's an entry here on 30G, 


Item 3 for tho Borden Company, $25 from -=- which is applic- 


able to the Valparaiso store. | 


A Right. 


Q And that represents a rebate or a payment which you 


received <-- 


MR. MATHIAS: Your Honor, I object again to his 


characterizing it. He should ask him what it is. 

MR. CURNIN:. Well, the witness has already 
testified what it is. There's no confusion as to tho recaxd 
on that testimony. 

MR. MATHIAS: But he has not characterized it as 
Mr. Curnin is now characterizing it, your Honor. 

JUDGE HINKES: Well, it's still cross examination, 
Mr. Mathias, and it's permissible. 

MR. CURNINs Would yee read the . eolindeaaias 


(Question Fenhs a 
MRe MATHIAS Now, your Honor, I would ebject on 

the grounds that it's a dual question. He said “xebate or 
payment you received". Now, I do not believe that it's 
a sufficiently ‘clear question. - 

: JUDGE HINKES: Well, if there‘ s a difference, ft 
think we cught to. be ‘elear akout that. 
By Mr. Curnins Q Mx. Minard, ‘this $25 payment. which is 


applicable to your Valpaxaiso store was 4 payment you 
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roceived in connection with your dealings with the Borden 
Company? 


A If it’s entered in that lodgor, and that's a copy of 


our ledger, that would be a payment received from Borden 
Company. 

Q. And it‘s a payment xecoived in connection with your 
purchases of milk and dairy products from the Borden Comp- 
any? | 


TA I don*t know that for sure. 


Q Were you buying other products from the Borden Company 


other than milk and dairy products? 

A Ne | 

Q So wouldn't it bo correct to say, sir, that it would 
m4 


iihave to havo bsen received in connection with your purchase 
15 


of milk and dairy products from the Borden Company? 


“Ola In, connection with our purchase, yes. 
wl\o 


is 
19 
29 
al 
2% 


There's an entry on ato, and Xf can't read which item 
it is, but it says “Borden, Inc.", and then there's a 


‘dollar payment $65.49. 


Can you tell me what that was for, six? 


A X can’t identify that. 


Q Did the Boxden Company. offer Tittle a private label 


lmilk and daixy product during the period '66 through '70?_ | 
. 4 
4 


sad Yes, sometime in that period it was discussed. 


Q And did other dairies offer you a private label during 


a] the same period of time? 
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2i/A wot that x recall. 


Q Was the Tittle business profitable and growing dur=- 
ing this period? 


A °66 through "70? 
Q Yes, sir. 


A Yes. 

Q And the dairy businoss, the milk and dairy business, 
it was growing and it was profitable? 

A Yes. 

MR. CURNIN: No further questions. 

“JUDGE HINKES: Mr. gchaefer. 


CROSS EXAMINATION 


By Mr. Schaofer: 


Q Mx. Minard, you spoke this morning: about you or 


your store managers or store personnel regularly comparing 


| out-of~store ox retall prices of your competitors in the 


various areas where your steres were Located. 
Weie these compacisone mada in writing? 
A Yes. if 
Q And am I correct in undexstanding from the subp-ena 
directed to Tittle that for the period 1964 through 1966 


that you no isnger have copies or have not retained copies 


of these reports? 


a, eee woe 
} documents which I hava just shown to the witness. 


(Tha papers referred to word marked Comnission’s 


Exhibits 270-A through for idontification.) 


| By Mr. Mathias: 


} 2 Now, sir, in connection to -- with -~- oF strike 
} that. 
| Mr. Curnin asked you this morning whethor OF 
| ‘not you or the dairy had the expense of roturne for 
out-of-date morchandise, and you ansvored, fT bolieve, 
generally the dairy. 

Now, were returns of out -- how big a volume 
‘did you havea of roturns of out-of-date merchandise? 
A Well, very gmall volume of out-of-date merchandise. 
Sometimes there was damage, OF a particular product that 
would go bad, but very yvarely out-of-date. 
Q Now, at the Valparaiso store, Mr. Curnin asked this 
quest .on in general reference to all of these stores, 
did this samo hola true in the Valparaiso store —~ that 
is, if there was some out-of-date mexchandise, that the 
~~ that Borden was responsible for it? 
A To my knowledge, generally, ‘yes; Dorden OF the -- 
or the vendor-supplier. 
Q Now, in response to some questions from Mr. Curnin, 


it was mentioned that Borden supplied domonstrators to 


you. 
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